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INTRODUCTION

La vendetta, oh, la vendetta,

& un piacer serbato ai soggi,
'obliar 'onte, gli oltraggi

& bassezza, & ognor vilta.
Coll’astuzia . . . Coll’arguzia,
coll’ giudizio, col criterio . . .
Siprotebbe .. .ilfatto e serio
ma credete si fara. '

Se tutto il codice dovessi volgere,
se tutto Vindice dovessi leggere,
con un equivoco, con Un sinonimo,
qualque garbuglio si trovera.
Tutto Sivighia conosce Bartolo,

il birbo Figaro vinto sara.

* Professor of Law Pennsylvania State University, Dickinson School of Law. Earlier
versions of this paper were presented at the 62nd Annwal Meeting of the Pennsylvania
Political Scierce Association, Harrisburg, Pennsylvania, April 6, 2001, and the Sixth
Annual LatCrit Conference, University of Fiorida, Gainesville, Florida, April 27, 2001
My thanks to Chris Kellett, Bob Ackerman, Jay Mootz, Francisco Vaides, and Rob Gatter
for comments on earlier versions of this essay.
1.  Vengeance, oh vengeance

Is a pleasure meant for the wise;

to forgo insults and cutrage,

is base and-utterly repugnant.

With astuteness. . . With cleverness

With discretion, with judgment

if possible. . . Its attainment is important;

but believe me, it will be done.

It I have to pore over all the law books,

If T have to read all the case notes,

with equivocation, with analogy,

some sort of impediment can be found.
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The most serious threats to the stable organization of a republic
usually do not arise from foreseeable dangers because the institutions of
a republic are well crafted to guard against these dangers. The nation
deployed its great resources to guard against an assault to the integrity of
the national electoral process in the wake of the contested election of
November 2002. The result, the Supreme Court’s decision in Bush v.
Gore,” settled the election. Much has been written about that great
deployment of resources and the reforms that, as a result, may come to
pass.” It is not my intention to add to that study or to comment on the
central criticisms of the Supreme Court’s actions in Bush v. Gore.

Instead, my focus is on the great, yet indirect and less visible,
consequences of the deployment of resources that led, with a minimum
of conflict, to the installation of a national leader in 2001. That
deployment of resources in the courts has opened a space in which other
battles over the nature and character of our political system might be
fought, away from the glare of any public spotlight. This article will
examine the profound and unintended consequences of the 2000
presidential election on the nature of judicial authority and the relation
between judicial authority and the authority of the legislative branch.
These consequences, and their potential future effect, remind us that the
fundamental character of a republic is not necessarily transformed
through any great act of treachery or revolutionary conflict, or even
through any great public debate. Rather, the political character of a

All Sevilla knows Bartolo,
that villain Figare will be defeated.

Lorenzo da Ponte, Le Nozze di Figaro, Act L No. 4 Aria (Bartolo), music by Wolgang
Amadeus Mozart (1786). In this well-known aria, Don Bartolo explains the necessity of
vengeance, as well as the utility of statutory and judictal manipulation in furtherance of its
design. The object of vengeance in this case is Figaro, who is to marry Suzanna. The
character of the vengeance is symmetrical. Just as Figaro thwarted Don Bartolo’s
maarriage to Rosina in favor of a rival, now Bartolo will do to Figaro what Figaro had
carlier done to him. That symmetry of revenge finds significant echo throughout the
article that follows. In the opera, Don Bartolo’s revenge leads to a series of unintended
but important consequences. The unintended consequences of revenge are at the heart of
this article as well.

2. 31 ULS. 1046 (2001). .

3. For a defense of the institutional response to the contested election, see, e.g.,
RICHARD A. POSNER, BREAKING THE DEADLOCK: THE 2000 ELECTION, THE
CONSTITUTION, AND THE COURTS (2001). For a different perspective, see, e.g., Mark
Tushnet, Renormalizing Bush v. Gore: An Anticipatory Inteflectual History, 90 Geo. L.I.
113 {2001).  See also George L. Priest, Reanalyzing Bush v. Gore: Democratic
Accountability and Judicial Overveaching, 72 U. Coro. L. Rev. 953 (2001); Ronaid I.
Krotoszynski, Jr., An Epitaphios for Newvral Principles in Constitutional Low: Bush v.
Gore and the Emerging Jurisprudence of Oprah?, 90 GgO. L.J. 2087, 2087 n.3 (2002) {citing
to much of the emerging literature).
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republic can be transformed through constant small attacks, each
formally invoking republican process, yet each distorting that process in
the service of factional or personal advantage. Taken together, these
successive manipulations at the margin, these uses of precedent or
tradition in exaggerated form and extreme ends, eventually reconstruct
any republic into something quite unlike itself.

Ronald J. Krotoszynski, Jr. recently described the emerging
conventional consensus on the Bush decisions:

A conventional understanding of the Bush v. Gore case goes
something like this: The evil Supreme Court majority, bent on
securing conservative appointees -to the federal judiciary,
engaged in blatant results-oriented reasoning to rule in favor of
Governor Bush. Along the way, members of the evil majority
abandoned all prior principles regarding respect for state courts
and judicial restraint. The decision, accordingly, lacks
legitimacy.”

Krotoszynski rejected this conventional characterization and invoked
ancient Athens to provide a classical form for his lament over the passing
of stare decisis and the philosophy of judging it represented’ I also
reject this conventional characterization of the Bush decisions, but for
very different reasons. An wunconventional understanding of the Bush
decisions starts by accepting the legitimacy of the decisions and then
sceks the reasons for and consequences of that legitimacy. According to
this perspective, the decisions are legitimate because they derive from a
legitimating institution. The consequences of that decision then become
more interesting and more potentially far reaching - both for the
institution and the political system it serves.” In the context of the Bush

4. Krotoszynski, supra note 3, at 2089. Bruce Ackerman, a well-known academic
figure, described the decision as a “constitutional coup.” Bruce Ackerman, Anatomy of a
Constitutional Coup, LONDON REV. OF BOoOKS, Feb. 8, 2001, at 3, available at
http:/fwww Irb.co.uk/v23/m03/print/acke01 _html.

5. Krotoszynski, supra note 3, at 2092-93.

I would like to invoke a tradition of ancient Athens. In ancient Athens, custom
dictated that the death of a hero in battle required a formal funeral oratory, or
epitaphios. . . .The metaphor to ancient Athens may seem bizarre. But, although
I do not profess to be a modern Pericles, T believe the principle of stare decisis in
modern constitutional adjudication, like a fallen hero, merits a decent burial. . . .
Bush v. Gore was not — and is not — a break with the Supreme Court’s modus
operandi, but rather constitutes a foreseeable consequence of problematic trends
that have been present for several decades,
Id.

6. I start therefore from a substantially different place than much conventional
analysis, which tends to weigh the legitimacy and the importance of the Bush decisions in
terms of their outcorne or their popular support. See, e.g., Michael Klarman, Bush v. Gore
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v. Gore decisions, invoking the principles and history of the Roman
Republic, rather than the forms of the Athenian democracy, provides a
far more useful basis for understanding the Bush decisions.

The history of the Roman Republic reminds us that any constitution,
even that of a venerable republic, can be transformed without the benefit
of an amendment. Such a transformation may so reshape a republic that
it begins to function as a monarchy in everything but name. But the
political transformation of a polity can be masked. The most easily
fashioned mask consists of the forms of the superceded political systems.
Totalitarian dictatorships can masquerade as democracies by maintaining
democratic institutions, such as legislatures and judiciaries, which are
under the control of the ruling group. The early Roman Empire retained
the institutional forms of the Republic even as power was transferred to
the imperial household.’

Republican Rome also serves as an example of the limited utility of
invocation of tradition. The Roman Republic was organized as a class-
and-clan-based representative polity in which the forms of political
organization were grounded in a tradition that permitted flexibility.

The Romans venerated tradition, but it was always evolving; it
could actually be contended that change was characteristic of it.
When Pompey’s opponents in 66 argued that the conferment of
a great command on him would be an innovation contrary to
ancestral practices, Cicero could reply that it was traditional to
adopt new expedient as to meet new emergencies. Hence what
was constitutional could be a matter of great controversy. The
most recent practice could be challenged by resurrecting ancient
precedents, and vice versa. This kind of uncertainty no doubt
made it easier for Augustus to represent his own innovations as
a modification rather the subversion of the old order.

The system was, moreover, finely balanced: the rights of people,
magistrates, and senate, if pressed to the utmost, would lead to

Through the Lens of Constinutional History, 89 CaL. L'REv, 1721 (2001). The importance
of the case is not necessarily a function of its popularity or its value as doctrine specifically
applicable to elections. Instead, its value, like many of the race cases of the 1960s and 70s,
derives from the jurisprudential tools it sharpens for use by later courts in very different
settings. See infra Part V.

7. ALAN WATSON, INTERNATIONAL LAW IN ARCHAIC ROME: WAR AND
RELIGION 54 (1993). *“Human beings tend not to be overly inventive: ideas and
procedures that have outlived their setting in life continue in being. . .. The system might
be unsuitable and subject to great strain, might eventuaily even break down, without
disappearing altogether.” fd.






