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WELFARE REFORM AT THE LIMIT: -
: - THE FUTILITY OF
“ENDING WELFARE AS WE KNOW ET”

Larry Cam Backer*

' "By deﬁnmg what is deviant, we are enabled to know what i zs not
and hence to live by shared smndards

+ Introduction ™

Once again, the people of the United States of America have been
treated to a‘pe‘rfcrmance of ‘the passion 'piay that has become a staple of
our national civic ‘theater—the reform of that perennial “bad’ girl"2 of
federal “welfare’™ law, Aid to Families with Dependent Children (AFDC).?
With grand ceremonial splendor President Clinton, in a speech delivered
in Kansas City, Missouri‘on June 14; 1994, announced his intention to
deliver to Congress a “plan to change the welfare system.” The President
assured his audience that this plan would “end welfare as we know it . . .
to change it from a system based on dependence to a system that works
toward independence . .. to change it so that the focus is clearly on
work.”% The President’s proposal was introduced on June 21, 1994, as the
Work and Responsibility Act of 1994 (WARA).S .

" Associate Professor-of: Law, University of Tulsa College: of Law; B.A:, Brandeis
University,” 1977; MP.P:, John F. Kennedy: School of Government, Harvard University,
1977;. LD, Columbia University, 1982. Special thanks to Stephen Feldman, Linda Lacey,
and Lundy Langston: for their helprand comments on earlier versions of-this Article, as
well as to Donna, Nicholas, Ariznna, and Lucinda for allowing me to hog the computer.

-+ Daniel P. Moynihan, Defining Deviancy Down, 62 AM. SCHOLAR 17 (1993). .

2 On the traditional construction and use of images of “bad girls” and “good girls” in
feminist: thought, see RoseMarig: TonG, WoMEN, SEX, AND THE: Law (1984). Much like
prostitution, welfare is reviled, thought necessary; and nécessarily reviled. “According to
the common mythology, there are two’sorts of women—bad girls and good girls. The bad
giris meet. men’s need for-sexual objects; the. good girls meet men’s need for nurturers. It

. is significant that bad girls are no less indispensable than good girls.” Id; at 38, . -

4 Sdcial: Security ‘Act, ch. 331, §§ 401406, 49 Stat. 620, 627-29 (1935) (cod;ﬁed as
amended at. 42 U.S.C. §§ 601-662 (1988)) [hereinafter SSA]. AFDC is meant to provide
cash agsistance primarily to smglc—parent houscholds. It- 1s the progra.m most - closely
associated: with our cultural notions of “welfare.” .

+William: Clinton;’ Remarks by the President to 0fﬁc1als of MISSOLII’I ar;d Partmpants
of the Future Now: Program (June 14, 1994), avmlable in West]aw 1994 WL 258369 at
3.

31, at 3o

fH.R. 4605, 103d Cong 2d Sess (1994) [heremafter WARA] A substantlally
identical bill was introduced in the Senate on the same day. 8: 2224; 103d Cong.;-2d Sess.
(1994}, See 140 Cone. REC.- 57264 (daily ed. June 21, 1994) (statement: of: Sen.:Moyni-
han). On the politics of the development and announcement of WARA; see David Whitman
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The President was nof the only. politician pushiiig welfare reform in
1994. On the eve of the announcement of WARA, members of Congress
had already introduced about fifteen: other welfare reform bills.” Once
WARA was introduced, however, Congress neglected welfare reform.
Prior to the November 1994 mid-term congressional elections, the predic-
tion was for “little prospect of legislative action this year [1994], because
the relevant congressional committees are grappling with . . . healthcare
reform. But given the consensus of the need for change in poor relief;
reforms loosely based on Mr. Clinton’s ideas probably will be enacted in
19958

The Work and Responsibility Act and its competitors were overshad-
owed by the outcome of the Novermnber 1994 elections, which resulted in
the seating of conservative Republican majorities in both houses of Con-
gress for the first time since 1948, Many. of the members.of this new
Republican majority subscribed to a “Contract With America” during their
campaigns.” Among its many provisions was a promise to bring a welfare
reform proposal to a-vote on the. House floor within 100 days of the start
of the: 104th Congress.'. This. promise was kept—the House of Repre-
sentatives passed the Republican blueprint for welfare reform, entitled the

& Matthew Cooper, The End of Welfare—Sort of, U.§. NEws AND WoORLD REP., Tune 20,
1994; at:28. Three: significant - figures in the development of "WARA~-Donna Shalala,
Secretary: of Health and Human Services (JHS) under President. Clinton; Mary Jo Bane,
HHS Assistant Secretary for Children and Families, and David Eliwood, HHS Assistant
Secretary for Planning and Evaluation~“were invelved in'a study of the Néw York ‘State
welfare system for then-Governor Mario Cuomo. See Task FOrCE ON POVERTY AND
WELFARE,” STATE OF NEW York' EXECUTIVE CHAMPBER, A NEW SOCIAL CONTRACT:
RETHINKING. THE NATURE: AND: PURPOSE OF PUBLIC: A$SISTANCE (1986) Thereinafter Tasx
FORCE:ON. POVERTY: AND WELFARE]: Both: Secretary Shaldla and Assistant Sécretary Bane
were: associated: with opposition. to .the: Family. Support. Act: of. 1988, See’ Whitfnaf: &
Cooper; supra;-at-30.- At about the.time WARA:was being-cobbled together; David Ellwood
and: Mary- Jo Bane:were: finishing a book: on. welfare and its reform: (that is, the means for
ending ‘“dependency”): MaRy Jo BANE & DavID T BLLWOOD; WELFARE REALITIES: FROM
Rueroric To REFORM: (19940 . v o I R o -

7 See Jean:Hopfensperger, Who Pays for Welfare Reform?; One Bill Would Cut AFDC
to Some Unwed:Mothers; STar Tris;-June 12, 1994, at.31A. . .

& Reforming. US Welfare,. Fiv. TiMgs, Tune 16; 1994, at 21. . e

? The. “Contract. With. America” consisted. of an:outline of “eight specific reforms that
the Minority Party pledges to: put into place on:the first day. of the 104th Congress, when
it becomes the.Majority, and- 10.bills that. will be brought to-the: House Eloor for
consideration. within the ‘first 100 days. of the 104th Congress.” Bill Goedling, Contract
With America, Sept. 27, 1994, available in LEXIS, News Library, Wire File. The Republican
National Committee published the “Contract” along with explanatory cominents. Repub-
Hean -members-of Congress and- Republican: Party. candidates: for ‘office unveiled the plan
at a‘public signing: at the Capitol. REPUBLICAN NATIONAL COMMITTEE, CONTRACT WITH
AMERICA: THE BOLD PLAN BY Rep. NEWT GINGRICK, REP. Dick ARMEY, AND THE HoOUSE
REPUBLICANS TO CHANGE THE NaTioN (Ed Gillespie & Bob Schellhas eds., 19943
[hereinafter CoNTRACT WITH AMERICA]. .

WThe Contracr With America described its welfare reform plan as a measure to
“discourage illegitimacy and teen pregnancy by prohibiting welfare to minor mothers -and:
denying increased AFDC for additional children white on welfare, cut spending for welfare:
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Personal Responsibility.Act of 1995. (PRA), on March 22, 19951V Like. B

WARA, this proposal is meant to transform institutional poor relief in the
United States.'? President Clinton. contmues to advocate  WARA as the
better. alternative.'?

The purpose of this Arttcle is to demonstrate that these proposals'
essentially change nothing.!* Significant alteration of Western poor.relief
methodology. is:taboo, except at the margin (i.e.; taking poor single moth-
ers. off welfare rolls).. Our political leaders could not. craft a politically
and-socially acceptable substitute for WARA or PRA that would involve
substantive changes in our welfare system. Indeed, this Article pushes the
point further—for all practical purposes our society does not want to-alter
the basic' structure of-our approach to succoring the poor. These taboos’
arise out of the bundle of basic assumptions and parameters.that form and
limit poor. relief methodology—the-“static paradigm.”is..

This’static:paradigm. functions as the accepted. substmcture o Whlch
all conceptuahzattons «of poor. relief rest. Fundamentdl to our cultural
order is-the notion: that:there.are- no-socioeconomic systemic flaws that
produce poverty;: rather, individual flaws: merely produce the appearance
of system failure. The current welfare system and these proposed reforms,
whether liberal or conservative, must affirm majoritarian core values—tra-

prograins, -and. enact a tough . two-years-and-oui’ provision . with- work -requirements. to
promote individual respons:bthty CONTRACT WITH AMERICA, supra note 9.

" 1LHLR4, 104th Cong., 1st Sess. (1995} [hereinafter PRA]: The Persorial Respons‘.tbﬁ-
ity Act:'of 1995 ‘was introduced: on’ January 4, 1995 A companion bill, the Family
Reinforcement Act; HR. 11,.104th Cong., 1st Sess. (1995) includes 1mportant provmmns
relating to’ child support. enforcement ; .

1250t cornitract will dchieve ‘what some thzrty years of massive welfare spendmg has:.
not beén’ able to dccomplish? teduce’ illegitimiacy, require work and save taxpayers money.”
CoNTRACT, WITH: AMERIGA] §upra hote 9;-at. 65:;

. 3 Last year,. L mtroduced the most sweeping welfare reform plan ever prescntcci by
an administration. .. .. 'So let this' be the year we end welfare as we krow it. But also let
this be the year that - we are all able to stop using the issue to divide America” William
Clinton, State of the Union, Address Before the 104th Congress (Jan 24, 1993), ava:lable
in: LEXIS, News Library; CURNWS. File... ;

141 will concentrate on-an analysis. of WARA' and PRA because they represent the
most likely consensus positions of the people we have chosen: to represent us at the federal
government level. However, the conclusions. I draw from. the- analysis of WARA. and PRA
apply equally to.the other proposals as well; whether “liberal” or “conservative”

13For an extended:development. of these themes in the context of a general theory of.
poor:relief;.see Larry Catd Backer, Medieval Poor Law in Twentieth Century America:
Towards. a. General. Theory of Modérn-American Poor Relief, 44.Case. W, REs. L Ravi.
(forthcoming) (mam.tscnpt on file with author). Consider Joel Handler’s constant prmmples .
of welfare: (1} “social welfare programs reflect fundamental attitudes towards the category
of the poor to be served;” (2) “the core issue is whether the applicable category ts morally
excused from work;” (3) “alt social welfare programs are both inclusive and exciusive;” -
and (4) “the current welifare reform reflects the deeply held, historical attitude - that
female-headed households in poverty are a deviant category of the poor” Joel F, Handler,
The Transformation of Aid to Families With Dependent Children: The Family Supporﬁ Act
in Historical Context, 16 N.Y.U. REv. L. & Soc. CHaNGE 457, 459-60 (1987~ 88}
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ditional family structure, work, “individual productivity, and the deleteri-

ous effects of income redistribution. That is as it must be: We reinvent

only the details of poor relief implementation. We do not alter the funda-

mentals of poor relief, for that would threaten core soczal and culturai

mores. . . :
‘Assuch, the rachcahsm of proposals such as WARA and PRA is

apparent only when examined within the conceptual framework of the

static paradigm. Only within the paradigmatic limitations of stasis can one
conceive of ‘'WARA and PRA as' programs which take modification of -
“welfare” to its limit. These proposals represent a modest radicalism; one

which does not threaten the social, cultural, or economic substructure of
our saciety; Dominant American social and cultural norms will prevent

the use-of poor relief for social or economic transformation. Yet even a

little dose of radicalism can be potent—if only because it highlights the

dissatisfaction. with: current. welfare policy. And so, whichever bill gains

full support in this session of Congress is not particularly relevant in the

larger sense—the proposals contained in these two bills-will reemerge, to

be fought about, over and-over again.'® And for that reason, if for no other

WARA: and PRA: are worth serious study.

The current crop of proposals also merits serious study for thelr
inventive use of language as cloak, sword, and shield. The imagery of
moral worthiness and sin occupies a large part of American poor relief
and the legislative reforms of federal institutional aid. It would be difficult
to convey the full implications ‘of this imagery without resorting to the
traditional language. of sin and degradation that for so long formed a
living: part: of thevocabulary: of poor: relief.'” Thus, the language of this
Article is peppered with traditional and, for many, pej oratwe terms—"“bas-
tard,” “illegitimate,” “pauper,’ “breeder,” “and others, These terms are
meant to breathe life and context into the' Article. They are meant to bring
the reader closer to the underlying meanings ‘and judgments that are

¥ Consider that in November 1993—a month before President’ Clinton unveiled the
Administration’s plan~-both the Republican' members of Congress and a group of Demo- -
crats. introduced their version- of welfare reform. All three of the plans- would require
AFDC recipients to take jobs within a limited period of time and would slash benefits to
those who- did not.look for. work or enter job training programs.: See Statement of
Correspondeni. Kwame Holman, McNeil/Lehrer. NewsHour: Welfare—System Overhaul
(PBS . television broadcast, June 14, 1994), transcript availgble in LEXIS, News. Library,
CURNWS File: Keith White; Congress‘All Over the Lot on Welfare Reform, Gannett News
Service, June 16, 1994, available in LEXIS, News Library, CURNWS' File (descnbmg a
number .of similar bills introduced by varicus members of Congress). . -
_ 17Both liberals and conservatives speak in moral terms about the “erisis’ of welfare.
President Clinton, for example, speaks about “the fact that we have a big welfare problem
because the rate of children born out of wedlock, where there was no marriage, is going
up dramatically.” Clinton, supra note 4, at 4. The underlying theme- of the PRA is: the
same. See CONTRACT WiITH AMERICA, supra note 9, at 65 (stating-that current' welfare:.
programs have “bred illegitimacy, crime, illiteracy, and ‘motre poverty™):: )
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masked by the more common use of disinfected térms:: To the extent that
these terms generate strong reaction, positive or negative; so much: the
better.. Consider the many layered: meanings and judgments embedded
within the terms, the ways in which cultural norms find reinforcement in
their use, and especially the irony of. their. use as you read through the
Article. Some may be troubled by the use of personal pronouns like *
“our,’-and - “we,” when placed in front of phrases like “poor relief” and
words. which describe the sources of poor relief conceptualization. How-
ever, there is intention and irony in the use of this device as-well.. There
is no running away from American poor relief—no shirking of responsi-
bility for its contours. There is- no blaming of the. system’s faults on
“Republicans,” or “liberals,” or someone else’s “culture,” or people who
are not “us.” In this- case, physical presence cannot be combined with
metaphysical isolation. Each of us has been touched by the assumptions
of the static paradigm, willingly or not, irrespective of our ideologies of
separation.

Part. I of this Article describes the context in which these proposals
were. spawned—the static paradlgm and its rules limiting the range of
conceivable models for reforming institutional poor relief.!® Parts IT through
VII closely examine WARA and PRA in light of the foundationalist
assumptions of. the static paradigm, The focus is on the purpose of the
legislation, funding and efﬁc1ency issues, eligibility, work imperatives,
behavior modification; and the systemic blindness of poor relief to issues
of race; gender, and ethnicity. Each part focuses on the “why™ and “how”
of these reforms, and draws some lessons from the examination of the
current crop of welfare proposals. ' '

All American poor relief proposals orbit around certain paradigmatic
assumptxons from whose gravitational force they cannot break free. And,
like a strong gravitational field, these assumptzons——mherent in our con-
ceptions of poverty and the poor—mvmbly limit the meaning and: possi-
bility ‘of transformation. Poor felief reform remains corfined within the
boundaries of the world created out of the static paradigm. Unless society

150ne of the “lessons” { fry to draw is that our cultura] substructure assumes away
questions about the systemic/larger causes.of poverty and income inequakity. These
guestions will have to be seriously explored if the goal is. truly radical and transformative
welfare reform. While some policy makers and scholars have begun work in this direction,
their voices remain strong only within acadernia. A discussion of the systemic causes/ob-
stacles fo the amelioration of poverty is beyond the scope of this Article. Instead, the focus
is on the effect of the dominant.paradigm on political discussions of welfare reform. That
paradlgm has found facts much like a legistature “finds” them, and havmg found them, -
may not necessarity permit any other reality. to interfere with its application of. these facts
to the problem of the peor, A corollary to this focus is the somewhat disheartening idea
that this society may not be. able to move beyond its paradigmatic thinking. For a
discussion of alternative visions, see Larry Catd Backer, Of Handowts and. Worthless
Promises: Understanding the Conceptual Limitations of Amerzcan Sysz‘ems of Poor Rel:ef
34 B.C. L. Rev. 997, 1050-54 (1993). : . : -
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chooses. to: question the very core assumptions underlying our social
ordering; we can expect nothing more radical of our government than the
kinds of reforms of which these twWo proposals are fa1r1y typical examples

I Constramts on Reform :

f As we reform welfare to focus on work responsibility, and '

- reducing- dependency, we must. not forget that these programs-- "

- provide a lifeline when a parent has lost-a- job, a mother cares -
for a severely disabled child, an abused partner finally takes hei-
child -and breaks away, an elderly person can’t make it ‘on "
meager pension benefits, or a working family needs a small

- supplement.-As* a nation; “we  have-accepted resPc)nsibiliry Jor

“ensuring -that our neediest: famll:es have some help in meetmg
their basic needs.\® S : :

* The critical assumptlons ‘and parameters of the static paradlgm have
prowded the conceptual building blocks for the creation of ‘systems of
poot relief in Western Europe and the United States since the destruction
of ‘the Western Roman Empire.”® These assumptions’ provide the lens
through which data are evaluated; they also’ determine which data are even
deemed worthy- of analysis.:*' They ‘serve to prowde coherent explana-
tions for the central phenomena with which'a . .+, field concerns itself.”2
They also create falrly broad- but 1nﬂex1ble rules for-the changmg of

“malfunctioning” poor relief systems 2%

19Personal Respons:bzl:ty Ac.t Hearmgs or H. R 4 Before rhe Commzttee on Ways and
Means, 104th"Cong., 1st Sess: (1995) ‘available in LEXIS; News. Library, CNGTST File
(prepared testimony-of Mary To Barie, Assistant’ Secretary for Chﬁdren and Farmiles U.s.
Dep’t of Health- & Hum. Services) fhereiniafter Bane Staremem]

_ " For a more detailed description of poor law systems in Europe prlor to the Protestant
Reformation, see Stefan A. Riesenfeld, The Formative Era of American Public Assistance
Law, 43 Car: LV REV. 175 (1955). On Elizabethan pocr law, see, for example, EM. LEONARD,
THE EarLy HisTory oF ENGLISH Poor RELIEF (1900); Jacobus tenBroek, California’s
Dual System of Family Law: Its Origin, Development, and Present Status {Part I), 16
STaN, Lo REvV. 2577(1964). On the conformance of these systems to the fundamental
coticeptual framework ‘of the: static paradigm; see Backet, supra note 13, at pt. IV.

2'Thus, for instance, the rates of teenage pregnancy are characterized as 1mportant
datd impelling “reform” of poor relief systems because the static paradigm puts 4'prémium
on work, and because teenage pregnancy is deemed to limit'the ability of such mothers to
work at a-level that would free the ‘state from- its obligation 1o support ‘both the mothers
and the products “of their- “licentiousniess.” " Ses;- e.g.;” Robert Rector, Welfare Reform,
Dépendency Reduction, and Labor Market Entry, 14 J. LAB. RES: 283 (1993); Poor Mother,
Poor Child, N.Y. Tovgs; June 17,1994, at"A30 (editorial nioting that “aighty percerit of
those babies {born togirls with no high school diplemas] will know poverty and, more
likely than not, be cruelly affeéted by its pathologies. Many of them will replicate their
mothers’ lives—and become single parents themselves.”).

22 JouN D. STEINBRUNER, THE CYBERNETIC THEORY OF DECISION New DIMENSIONS
OF PoLrticar Anavysis 10 (1974),

3 See infra part IB.
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A.. The Critical Assumptions and Principles-of the Siatic Paradzgm24 :

A mother and father who bring home paychecks and teach thezr
children the value of work and learning are our greaiest assets:
in creafing and sustaining rhe culture of education that we need
for our chzldren 23, : :

: The cnucal assumptzons of the static paradzgm faH mto seven broaci
catecones Together, they.set the boundaries within which poverty is
constructed and: the mechanism of its amelioration is crafted. :

First, the social and. economic order. is taken as a given. At its core;
our social ordering is: grounded- on three fundamerital notions. First, all
people are responsible for their own maintenance.?®: Welfare reform debate
revolves: endlessly -around : the “debate over who is:to. work .and when.
Cutreritly, the focus is on ' women with:small children.?’ Second, ‘all people
have. free. will.?® Third, there have. been:and always will be sufficient jobs
to: emp]oy all able- bodled people wxlhng o work 2 Consequentiy, poor"

24 Fpr an extended treatrnent of the themes suggested tn this sectmn see Backer supm
note 18;-Backer; supra note 15, at pto V.- :

..+ B Richard Wi Riley,: Secretary: of the U.8. Department of Educanon Fulfilling the
Promise of Brown, Address at Georgetown University Law Center (May 17, 1994), in 1
Geo. J. oN FicaTING PoveErTY 480, 485 (1994). )

26 This requirement applies to everybody, whether or not able-bodied. If she has her
own resources, even the totally ‘disabled person is expected to meet her own needs, The
vaiues of work, productivity, and self-sufficiéncy lie at the very core of Western European
society,; culture, and rehglon Consider this foundation of Tudeo-Christian behef “Cursed
is- the ground for thy sake; in toil shall‘thow eat'of it all'the days of thy lfe’. .~ . In the
swaat of thy face shalt thov eat bread, till thou return unto the ground . .-, Genesm 317,
19."Anglo:American institutional’ programs ‘of ‘poor relief have been coupled ‘with work
requirements at least since the Statute "of Labourers in theé 14th century {a provision
commanding the idle to work). Since the -enactinent 6f the Elizabethan' Poor Laws,
workfare or other work requirements have continued to form an essential part of institu-
tional poor retief efforts. On the deveiopment of the Ehzabethan Poor Law see LEONARD,
supra hote 20, at'134, 14042 -

27 Anglo-American socicty long ago settled the quest:on of whether fo’ meose work
requirements on ablé-bodied ales. For a-disciission about anothér category of persons
destined for closer scrutiny regarding work requireménts, see James R, Sheldon; It., PASS:
S$8I's Plan For Achieving Self-Support, 25 CLEARINGHOUSE REv, 962 (1991), which
describes the push to get the traditionally’ disabled into productive jobs and off the “dole.”

% See, e.g., MICHAEL KATZ, IN THE SHADOW OF THE POORHOUSE 211-127(1986). The
belief in free will as a matter of public policy has been the thema of traditionalist writers
since  the 1970s-—2 theme that has (expectedly) striick a chord with every presidential
administration ‘since that of Ronald Reagan, See, ¢.g., LAWRENCE M. Meap, T Nw
Porrtics OF Poverty: THE NONWORKING POOR TN AMERICA  157--38 (1992); CHARLES
Murray, LOSING GROUND:"AMERICAN SOCIAL’ Portcy, 1950-1980°(1984). The idea of
individual free will has influienced non-traditionalists as well—certainly those who believe
in the existerice 'of ‘an “undercldss” Sée, e.g., CHRISTOPHER JENCKS, RETHINKING SOCIAL
PoLicy: RACE, POVERTY, AND THE UNDERCLASS 204-05; 225 (1992),

#Indeed, this notion underlies the imposition of the work requirement for AFDC
recipients under the Work Incentive Program (WIN), 42 1.5.C. § 602(a)(19) (1982°&
Supp. IV 1986). See Sylvia Law, Woien, Work, Welfare, and the Preservation of Patriar-
chy, 131 U. Pa. L. REv. 1249, 1262-63 n.48 (1983). This notion also underlies the work
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law programs do not challenge the ‘socioeconomic status quo. Proposals
which defy the status quo are taboo.*

Second, acceptance of the basic social and economic order requires
acceptance of the existence, value, and immutability of income inequality.
Income- inequality implies certain derivative notions, foremost of which
is the notion that a person has the right to the substantially undisturbed
enjoyment of the fruits of his or her labor. These notions are tied to
underlying Christian (and in-the United States, particularly Protestant)
notions: of a divinely prescribed. work obligation. Thus, for American
Puritans, “[ploverty; like wealth, demonstrated: God’s hand, and while
riches were proof of goodness and selection, insufficiency was proof of
evil and rejection.”®! Throughout the nineteenth century, the characterization
of poverty as an indication of the worthlessness of the poor individual {or
at least as-a sign of his or her laziness anid unfitness for civil society) was
articulated: with-scientific terminology-~first with the theories of Malthus
and: then with Social Darwinist theoriés of the late Victorian period.’? A
consequence of the:connection between poverty, idleness;-and sin was the
conclusion that a person had no entitlement to wealth that was generated
by someone else. The colonial Massachusetts divine Cotton Mather main-
tained that “for those who Indulge themselves in Idleness, the Express
command of God unto: us, is, That we should let them Starve 733 We now

of a number of traditionalist commentators “See, e.g., MEAD, supra note 78, at 85-109
(1992). But see Davip R. RIEMER, THE PRISONERS OF WELFARE: LIBERATING AMERICA’S
Poor FrOM, UNEMPLOYMENT. AND Low WaGEs 43-56 (1988) (suggesting that the number
of current jOb seekers’ always exceeds the number of available jobs and that the wage
market makes low-end jobs economically. ‘undppealing); Tane Bayeés, Labor Markets and
the Feminization of Poverty, it BEYOND WELFARE: NEW APPROACHES TG THE PROBLEM
OF POVERTY 1N AmeRica 90-92 (Harrell R. Rogers, Jr. ed., 1988)
LW ’I‘homas Sugrue has correctly observed:

Too much schoiarsh:p in, the; ‘mainstream of poverty research ‘focuses on the

attitudes and behaviors of individuals. arid families, giving but cursory aitention

to the larger and rapidly changing context of urban poverty . . . . [Far too many
~ social scientists] rely on theories about motivation rather than empmcai observa-
: tion ta expiam the causes of jobléssnéss.. .

Thomas J. Sagrue The Impovenshed Polxtxcs of Poverty, 6 YALE J. L. & HumMaN. 163,
17677 (1994) (reviewing MEAD, supra note 28, and JENCKS, supra note 28).

~ 3LSaMUEL MENCHER, POOR LAw T0 POvERTY PROGRAM: ECONOMIC SECURITY POLICY
IN BRITAIN AND THE UNITED STATES 43 {1967). One can (and many do) argue about the
inevitability of this gloss of Divine commands in light of the existence of other commands—
“love thy neighbor as thyself’ of “do: unto others as. you would have them do unto you.”

N ¥or. a discussion of the development of these notions in the 19th century, see
GERTRUDE HIMMELFARE, THE IDEA OF POVERTY: ENGLAND IN THE EARLY INDUSTRIAL
Acu 10044 (1984); For a discussion of the blending of early Protestant theology and the
poor law of the American colonial period, see Julius Goebel, Jr., King's Law and Local
Custom in Seventeenth Century New England, 31 CoLum, L. Rev, 416, 427 n.19 (1931);
Riesenfeld, supra note 20, at 201-14 (1953),

3 Cotton Mather, quored in MENCHER, supra note 31, at 44, For a dls(:us:smn of the
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substitute: the religiously neutral concept of “self-sufﬁcmncy” for Cotton
' Mather s condemnation of “Idleness.”™*

Thzrd smce mcome mequalzzy is a ﬁnctton of producfzwzy, it justzﬁes
serve as a sorting dev1ce__—a socially posmve form of discrimination. This
sorting device is meant to work most powerfully at its lmit. Since even
a minimum of productive conduct is assumed to be sufficient to provide
an adequate amount of ‘wealth or‘income to'meet one’s needs, society is
free to brand those who cannot or do not accumiulate wealth in 4 quantity
sufficient to meet their needs as life’s losers, social and economic dev1ants .
who will not conform their behavior to the-societal norm. - -

Poverty is thus primarily within the control of the poor them—
selves®. and is a function of their refusal or inability to work.*® The
poor are lazy,*? or too-choosy,*® or have not learned standard Eriglish,*
or ‘prefer to breed “too miany” children at “too ‘early” an_age.*® Their
poverty is the mark of Cain. A poor person is identified by such terms as
“beggar, pauper, [a member of] the dangerous class, rabble; vagabond
and vagrant, [terms] wh1ch the United States borrowed from Europe.
Amierica also invented its own terms, including . .-. shiftless, tramp, and
feeble-minded . . . [IIn the late twentieth century, terms like hard core,
drifter; culturally deprived, and most recently, underclass™ have entered

theories ' of charity in‘the colonies; see Robert H. Bremner; Private Philanthropy and
Public Needs: Historical Perspective, 1 RES. PAPERS (HisTORY, TRENDS AND CURRENT
MaGNITUDES) 89, 89-94- (sponsored by the Commission on Private Phﬂanth:opy and
Public Needs, U.S: Treasury Pep’t, 1977).

. ¥ See, e.g., TASK FORCE ON- POVERTY AND WELFARE, sipra note 6; LAWRENCE M
MEAD, BEYOND ENTITLEMENT: THE SoCIAL OBLIGATIONS OF CITIZENSHIP 3-4 (1986).

35 Congider Lawrence Mead, who argues in his- Jatest book that the problem with
modertisocidl policy is-sociologism, a‘view of the poor as social victims: MEAD, supra
note 28, at 128. Mead argues that the crox of the problem of poverty is the * ‘passivity of
the seriously poor in seizifig the opportumtxes that apparently exist for them.” Id. at 12.
This argument has been ifi-ekistence sincé the American colonial period. See, e. g JornN
PounD, POVERTY AND VAGRANCY N TUDOR ENGLAND (1971).

36 This has beéen most forcefully stated by “traditionalist” theorists. See; e.g.; MgaD,
supra note 28, at 157; MURRAY, supra note 28. But it is not merely traditionalists who
have espoused this view. See, e.g., JENCKS, supra note 28; WiLrLiam JuLius WiLson, THE
TRULY DISADVANTAGED: THE INNER CITY; THE UNDERCLASS, AND PUBLIC POLECY (1987)

3TMEAD, supra note 28, at'151. :

38 GEORGE GILDER, MEN AND MARKIAGE $1-82 (1992).

¥ See, e.g., Vera P. John & Vivian M. Homer, Bilingualism and the Spamsh Speaking
Child, in LANGUAGE AND POVERTY: PERSPECTIVES ON A THEME 140-52 (Frederick Williams
ed., 1970); ¢f~ Donnie Broxson, The Rising Challenges of Immigrant Education, I GEO.
J. on FreETING PoveERTY 449 (1994) (noting that most non-Enghsh-speakmg lmmlgrant
children in Washington, D.C. appedr to come from the poorer regions of thelr native
countries and wind up dropping out of school):

40 See generally JENCKS, supra noie 28, at 135 (describing a decline i farmly va!ues
leading to a rise in the single-parent families that are a cause of poverty); MURRAY, supra
note 28, at 127-29: DANIEL' PATRICK MoOYNIHAN, OFFICE OF Poricy PraNwing, UiS.
DEP'T OF LaB., THE NEGRO FAMILY: THE CASE For NATIONAL ACTION (1965), "
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our. vocabulary.*. A. majority of. our society has freely ascribed. these
negative traits to the cultural norms of the -nonwhite populations of the
United States.* In particular, since Daniel Patrick Moynihan’s now (in)fa-
mous; study of the. African American family,* African American “cultural
norms” have. received special attention in this regard.#

-~ *'Herbert I. Gans, Positive Funcrions. of the Undeserving Poor: Uses-of the Under-
class in America, 22 PoL. & Soc. 269, 270 (1994) (emphasis in original), In the parlance
of the 19th and 20th centuries, we referred to the impoverished as the “lower classes,” the
“underclass,” the “dangerous. [classes); discontented-and potentially revolutionary.” Him:
MELFARB, supra note. 32, at 371-400. On.the rhetoric by. which the poor are isolaied as a
pariah {under)class, see Thomas Ross, The Rhetoric of Poverty: Their Immorality, Qur
Helplessness, 79 GEO LI 1499 (1991), . - o i T 0 e

“2The culture of: poverty in- its. modern form may” well have otiginatéd with the
well-intentioned liberal anthropologist, Oscar Lewis. See, e.g., Oscar LEwis, La Viba: A
PUERTO Rican FAMILY IN THE CULTURE OF POVERTY—SAN JUaN anNp NEW YoRK (1966);
Though intenrded’to help the poor éscape from- theit poverty: such’ themes’ were quickly
appropriated by those seeking an éxplanation of:the unworthiness of the poor-—especially
the poor of color: Id. at,xiii; see.also. EpwarD. C.- BANFIELD, THE UNHEAVENLY CI1y¥
REVISITED (1974);. GEORGE GILDER, WEALTH AND POVERTY (1981), Since the 1970s, the
popular-press has chronicled “a wat that is"going o in the ghetts between black business
people and: superflies. (pimp types’ who don’t work, won’t work; and yet make it):for the
minds and talents of black youth, especially. black males.” Jog L. Mattox, Hurting. Too
Much to Help the Cities, Bus. WK., May 8, 1978, at 25. In a véry real sense, the ascribing
of 'such” cultural imipetfections to nonwhife peoples provides a positive value (o the status
of being white. Cultural poverty, then, inures to the benefit of those not tainted by this
culture-~nonwhite equals- poor- or poor and shiftless, while white equals productive and
rewarded. See DERRICK. BELL, FACES AT THE BOTTOM OF THE WELL: THE PERMANENCE
oF Racism (1992); Cheryl 1. Harris, Whiteness as. Property, 106. Harv. L. REv. 1707
(1993). We take:it for granted that when we talk about welfare and its probless, we are
really talking about the problems of African Amierican females and. their offspring. It is
worth. noting that empiricists. think nothing of substituting race for status when investigat-
ing the empirical characteristics of poverty. See, eg., MURRAY; supra note 28, at 53-55
(“But social and ¢conomic. phenomena that we have too readily considersd (0 be “black’
in recent history are often phenomena that have been occurring predominantly among poor
and disadvantaged people, black and white alike. . ... 00 . L Lo

- “IMoYNIHAN, supra note 40, at 5512, Herbert Gans correcily notes that Moynihan's

Report did not ripen into concern about breeding (African Amierican) children on the doke
until the children of wealthier (white) parents began seriously breeding themselves almost
a decade later, by which point the rate of adolescent pregnancy among the poor had begun
to decline. Gans, supra note 41, at 269, 272. ] ) _

“*Lawrence Mead observes that African Americans are the source of their own
economic misery because the norms of their “culture” resemble more those exhibited in
SuperrLY (Universal 1972) than those exhibited in episodes of the television show, The
Cosby Show {Viacom, distributed through NBC): .

[African Americans refuse] to work hard ia jobs that do not immediately convey
much income. or prestige ... . . [Prioe to the 1960s], working hard and going to
church were much of what black cultur¢ meant. Today, tragically, it is more likely,
to mean rock music or the rapping of drug dealers on ghetto street corners. That
-change, rather than any change in the surrounding society, seems to lie at the
origin of the underclass.

MEAD, supra note 28, at 151. The “Superfly” culture is blamed for crime and serves ds
evidence of the gulf between African American and Anglo-European culture. See Nathan
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-Poverty 'is seen not as‘a symptom of a malfunctioning society or-
economic system, but as a pathological condition affecting the individual
pauper.* Poverty, like a disease for which there is no vaccine, is presumed
t0 be ineradicable-on @ macro level.*s As long as we believe in free will;
as' long as an“individual pauper is free to reject work (for whatever
reason), the poor will make up an inevitable element of our stable social
and: economic order.*” The only cure for poverty at the individual level is
work.*® Thus, econiomist John' Kenneth  Galbraith’ quotes the Calvinist:

McCall; Makes Me. Wanna Holler, NEWSWEEK, Feb. 7, 1994, at 46, This notion of the
old-time, comrmunal ghetto is also explored in WILSON, supra note 36, at 52-62 (discus-
sion of the contract between the old-time communal ghetto and. the modern, atomized
hyperghetto). For a very different view of the “golden age™ of the African American ghetio,
see "CHERYYL ‘GREENBERG, “OR Does It ExpLODE?": BLAack HARLEM IN THE GREAT
DEPRESSION. (1991); of. ANDREW HACKER, TWO NATIONS: BLACK AND WHITE, SEPARATE,
HostiLg, UNgduaL 36 (1992) (discussing the fristrated attempts at integrating urban
environments due to Tacism); DoUGLAs Al Massiy & Nancy DENTON, AMERICAN
APARTHEID: SEGREGATION AND THE MAKING OF THE UNDERCLASS 17-39 (1993) (charac-
terizing the segregation of the ghetto’s residential structure as having been maintained by
white Americans from the mrd«lsth to mid-19th cénturies).’

45 Consider the argumeﬂts of Dani¢l P Moynihan; who has spent a Hfetime criticizing
the téndeacy of “society” to accept poverty-related deviance: as normal. Moynihan, supra
note 1, at- 17-26. Before the November: 1994 elections- changed the composition of
Congress, Moynihan was described as the current “de facto chief of social policy in the
United States” Whitman & Cooper, supra note 6, at 28 30 (quoting David Gergen,
President Clinton’s former White House Counselor). ;

- %€ As.long - as people can choose not.to work, as long as cultural’ norms pmV1de
incentives to 1dleness poverty will exist—even in a world where some sort of job is
gvailable to everyone. See, e.g., MEAD, supra note 28, at 133-58 {on human nature). For
a critical review of the pathology. of single. mothers. and the presumptmn that singlé
mothers breed. poverty; see Martha Fineman, Images of Mothers in Poverty Discourses,
1991 Duke L.J. 274, 285-89 (1991).. . " =

4T This view is reflectad in the writings of contemporary press commentators. A’ good
example is'the recent commient of Williamy Raspberry, whose writings are well within the
mainstream of contemporary popular thought: “The worrisome problcm, no nearer solution
now than before Clinton’s bold promise to reform the welfare syster, is what to do about
those whose crying need is not a job training program but personal (one is tempted to say)
spiritual transformation.” William Raspberry, Welfare's Unreachables, TULSA WORLD, May
31, 1994, at News 9. Others have’ argued that the inévitability of poverty arises from our
economic system’s need for excess workérs: FRANCES F. PIVEN & RicuarD A. CLOWARD,
REGULATING THE Poor: THE FUNCTIONS OF PUBLIC WELFARE (1971). The poor are at
once available during periods of high economic- activity and serve as a living example of
the dire consequences of the failure of individual productivity. Still' others have argued
that American society has harbored several potentially irreconcilable purposes of poor
relief, the result of which is that the elimination of poverty cannot sincerely be said to be
the purpose ‘of income transfer programs. Se¢; e/g., THEGDORE MARMOR ET AL., AMERICA'S
MISUNDERSTOOD WELFARE STATE: PERSISTENT MYTHS, ENDURING REALITIES 22-31 (1990)
(argning that comprehensive reform is wsvally: not- on . the pohtlcal agenda while the
rhetoric of transformation usually is).

*8 However, the union of charity and work, and indeed the heavy reliance on work as
the cure for poverty, is not universally viewed as either “right” or “proper.” For instance,
Julie A, Nice has recently argued that conditioning welfare benefits on work requirements
may constituie an unconstitutional involuntary servitude. Juhc A Nice, Welfare Servitude;
I Geo. J. on FIGETING POVERTY 340, 340 n.7 (1994). :



350 Harvard Civil Rights-Civil Liberties Law Review [Vol. 30

precept:. “The only sound way to solve the probiem of poverty is to help
people help themselves.”* .

... Fourth, poor relief, rherefore is fundamenmliy conrmry to the order-
ing of the social and economic system. By taking the fruits of productivity
away. from the productive; peor relief is inimical to the natural social and
economic ordering. Poverty signifies individual failure within the social
and economic-fabric of life. Its amelioration requires. actions-at.once
necessary and .cemplementary to: that fabric.- Thus, society. will tend to
ameliorate the negative income distributive qualities of poor relief by
extracting a price from the recipients of aid which is equal to or greater
than the.cost to society of the transfer. As Herbert Gans has argued, if
the poor cannot be productive in a microeconomic {individual) sense, then
somety can’ make them productivé (useful) in & macroeconomic (group)
sense. The existence of a class of shiftless poor; therefore, gives value to
the rest of society.”® “The competition for money and jobs generated by
the very existence of poor and homeless people began to dictate social
pohcy SEL
- And- §0, our 0c1ety mdulges in a love—hate relauonshap Wlﬂ‘l poor
relief and its recipients. We ‘provide relief for the poor and also despise
them for actually. taking. it. We fear relief as a concept alien to basic
conduct parameters. of our society. President Bush warned that the “wel-
fare disease” could be “passed on from genération to generation' like a
legacy.”5% Consider the cultural subtext of the commonly accepted images
of poor relief: “Every time I see a bag lady on the street, I wonder, “Was
that an A.F.D.C. mother whio hit the menopause wall—who can no longer
reproduce. and get money. to support herself?’”53 -

Fifth, society will perntit the transfer of resources from the producrwe
to the nonproductive only if the consequences of nontransfer: are deemed
worse than those of transfer. This serves as a first-level wealth. shifting
formula. Only two situations' qualify: without controversy: (1) death and

49 JOHN K. GALBRAITH THE AFFLUENT SOCIETY 251 (3d ad. 1976)

S0 professor Gans has identified 13 positive functions of poverty. Risk reductmn
scapegoating, and dlsplacement serve microsocial functions, permitting the productive to
feel better about themselves (thus adding to the value of productivity) by creating a pariah
class out of the unproductive. See Gans, supra note 41, at 271-79. .

S1THERESA FUNICIELLO, TYRANNY OF KINDNESS: DISMANTLING THE WELFARE SYs-
TEM TO END POVERTY IN AMERICA 213 (1993).

52 This theme, first sounded in a wholly different context by Presxcicnt Franklin Delano
Roosevelt, was: picked up about 50 years later by President George Bush in his. 1992 State
of the Union message, advancing the notion that the poor ought to find work, get trained,
hold their families together, and get their lives in order. George H. Bush, State of the
Union: Address before a Joint Sessmn of Congress (Jan. 29, 1992), in N.Y. TimEs, Jan.
29, 1992, at A17.

53 Jason de Parle, Counter to Trend A Welfare Program in California Has One Idea:
Get a Job, N.Y. Times, May 16, 1993, at A14 (quoting Lawrence Townsenci welfare
director of Riverside County, California).
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(2) an absolute inability. to be productive.’* All other situations become
problematic, principally because the object of aid is physically capable of
fending for himself or herself (and.recall that society postulates that. there
is a job.for every willing worker, as long as the worker is not too choosy).
Income. transfers to paupers are inherently subversive because they have
the potential to destabilize the existing social order; significant control
over the lives of the beneficiaries is therefore required to preserve the
social and economic-order.®® Thus, beyond this first level of permissible
wealth shifting, all wealth transfers must be blessed by that font of right
conduct—work.5

Sixth, society wzll tend, therefore to Spend a grear deal of time and
effort. worrying. about the taxonomy. of poverty based on notions of pro-
ductivity. . This: taxonomy employs two sorting. devices—eligibility - dis-
crimination and hierarchies of. need.”” These components are subsumed
under the concept of queuving; Eligibility discrimination is another way of
referring to-the prioritization of need-(i.e., who is eligible for aid in the
first place).. It serves. a. gatekeeper function—determining who may . line
up for aid. Need determines the guantity: of aid made available to. the
individual pauper and, to some extent, the order in which such quantities
are distributed, based on the immediacy of the need of the individual

54Q0ne can argue that a third sitvation also merits relief—the plight of the worker
temporarily between jobs and suffering from “hard times” But such workers are usually
covered by entitlement programs other than welfare, primarily unemployment insurance.
For a discussion of unemployment insurance, see, for example, SAR LEVITAN, PROGRAMS
IN AID OF THE POOR FOR THE 1980s 43-46 (4th ed. 1980). Failure to return to work after
the period permitted for the: collection of unemployment benefits might well convert the
favored unemployed Faborer into. the disfavored able-bodied. unemployed eligible for the
dole. Interestingly, in times of economic trouble, both Congress and the public would
rather extend the period for which unéemployment benefits are available to laid-off workers
than. force such workers.onto federal: and state welfare programs for which they might
otherwise be eligible. On .the effects of.cutbacks to the extension of unemployment
compensation benefits for women, see MM ABRAMOVITZ, REGULATING THE LIVES OF
WoMEN:: Social WELFARE Poricy From Coronial TiMES TO THE PrESENT. 373-76
(1988).. Like the AFDC program, unemployment insurance was implemented in a way- that
marginalized women (especially women of color) and women’s work until late in the 20th
century. See id. at 273-304.

. 3 See ABRAMOVITZ, supra note 54, at 313—-42 “A]thouoh AFDC’s harsh regalations
intervem:_m the daily life of poor women on behalf of the status quo, the program also
paradoxically contains: the potential to counter social conditions on which capitalism: and
patriarchy depend. Herein lies its threat to the haves and its possibilities for the have-nots
Id. at 314. :

. % There is a plethora of wmmv on the nece551ty of work as a soluuon to the
“problem™: of welfare. These.writings cut across the political spectrum. See, e.g.. id.. at
3625 MARMOR, supra note 47, at 83; Rector, supra note 21, at 293. On the political
“consensus of the late 1980°s in favor of work requirements to erd ‘dependency’™, see
Lloyd Bentsen, Reforming the Welfare System: The Family Support Act of 1988, 16 1.
Lrgis. 133, 134 (1990); Handler, supra note 13, at 462-88. For a criticism of this
conseasus, see RIEMER, supra note 29, at 59-73.

570n eligibility discrimination and need hierarchies, see Backer, supm note 18 at
101720,
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pauper; Welfare reform devotes: substantial energy to the construction of
elaborate and shifting hierarchies: of worthiness and to the justification
for such- construction. Need; its: characterization and its definition, has
formed a multilayered criterion for distinguishing between the poor.*® The
empiricism-of poverty: is meant to serve a moral cataloging function in
the construction of these hierarchies. We catalog and we judge. We call
this social science and analysis: But neutral cataloging is a fiction.

-Seventh, because poverty is the fault of the poor themselves, all poor
relief systems must devote:a substantial amount of resources to detecting
cheating. The pathologically poor, it is assumed, would rather exaggerate
the level of their economic distress than actually find -and retain’a job.
The emphasis of welfare administration- is on minimizing the extent of
error of overpayment and ‘payment to ineligibles. Society does not devote
muchtime ‘or effort to.outreach; it concentrates on: weeding out welfare
“cheats,” even if the direct and-indirect effects of the methods of “fraud
control™ are ‘to-hinder the ability of the eligible poor to qualify for assis-
tanice.” We' worry more”about the tendency to: cheat than about the cost
of fmlmg to' prov1de for the' ehglble 80, SENE -

$8Need determines entitlement to aid as well as levels of aid. Cf. William H. Simon,
Rights and Redistribution in the Welfare System, 38 Stan. L. Rev. 1431, 1459 (3986). But

need has also “developed its own bureaucratic' self-understanding . . .-[and; as a result,]
welfare recipients are often unable to articulate ‘their sense: of need in-ways that:are
recognizable to-those. in chidrge of the welfare system.” Austin Sarat, .0 The Law-is All

Over”: Power, Resistavice anid the Légal Consczousness of the Welfare Poor, 2 YaLe I L.
& HumMAawN. 343; 371 n.69 (1990} AR

 Thus, the Reagan: Adrmmstratlon 5 concentratmn on; el:mlnatmg welfare cheats (in
contrast *to. the -earlier policy “of - concentrating' on both “urder - and. overpayments -to
recipients) may: have created- significant” barriérs to-participation,” In recent: studies of
nonparticipation-in ‘the Food' Stamp' Program;, -one-half of  the ¢ligible nionparticipints did
not: think they were' eligible: About two-thirds of thosé who knew they were eligible and
failed to participate did so because they' hiad been convinced they did not need food stamps
or because- they feared. “administrative” hasslés,” which: included  “certification “workers
withholding: advice and assistance, delaying benéfits for reasons -of procedure rather than
need; and terminating participation -because- of ‘unverified- allegations  by: third parties.”
Georg E: Matt & Thomas D.: Cook;: The War on- Fraud and Ervor in the Food Stamp
Program: An Evaluation of Its Effects in the Carter and Reagan Administrations, 17 BvaL.
REv. 4; 23 (1993); see also Sarat, supra note 58, at 343-79; William H. Simon, Legality,
Bureaucracy, and Class in the Welfare System; 92 Yarry L.J. 1198; 1206-13 (1983)
{describing the effects of the concemranon on error detecnon on the nature of the job of
welfare workers).

50 “The Carter and Reagan Adrmmstrat;ons seem to have operated from qune cixffcrent

. assumptions' about (1} human natuie and the willingness to cheat . ; {2) the need to

reduce social welfare costs v . ; and' (3} the willingness to see possibly eligible partici-
pants remain unserved.” Matt & Cook; supra note 59, at 22. Of course, the fear of Food
Stamp cheats ‘did' not begin with the Reagan Administration. See id. at 5. The Carter
Administration initiated a “national conference on-fraud, abuse and error” in 1979 to
discuss solutions to the perenaial problem of, among other things, welfare fraud. See U.S!
DEP'T OF HEALTH, EDUC. AND WELFARE, THE SECRETARY'S NATIONAL CONFERENCE ON
FrAUD, ABUSE aAND ERROR: PROTECTING THE TAXPAYER’S Dorrak (U.S. Gov't Printing
Off. 1979) [hereinafier CONFERENCE ON FraUD].
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.+ B, The Fundamental Rules of Welfare Reform

0ne antidote to the hypermﬂarzon of reform rhetorzc zS ro
recognize that fundamental ckange is virtually never on the '
' polzrzca.l agenda——much less hkely to be accomplzshed 6l '

- Th'e- Critical’-'assumptions 'of- thé- static paradigm constitute-- the filter
through -which we analyze poor relief in the United States. They provide
the measure by which we evaluate the effectiveness of poor relief systems
and the potential utility of system reforms. They define the severe con-
straints on American social, economic, and political thought, deviation
from which would constitute a breach of core cultural taboos, and would
be rejected-out of hand on that basis.

The static paradigm does offer a cértain’ amonnt of ﬁexzbzhty, as long
as three simple ground rules are obeyed. First, the reform proposal must
not question the sociceconomic order. Second, welfare reform must focus
on the behavior ‘of the poor. Third, welfare reform must be cost-saving.
All three of these rules have been scrupulously observed in WARA and
PRA. .

Mamtenance of rhe Status Quo Programs Wh1ch disrupt the social or
economi¢ system in any fundamental way are characterized as outlandish,
that is, outside the realm of the possible.? Both WARA and PRA affirm
anidsupport the assumptions of responsibility, free will, and ready em-
ployment. As a result, differences between these and other proposals
amount. to nothing more than arguments: over the- size of: benefits; the
definition-of aid:-worthiness, and the ‘means' used to inculcate proper be-
havior. These differences can be szgmﬁcant they have been in the past.5
Welfare reform consists of arguments about eligibility discrimination and
need hierarchies, not about the ability of the socioeconomic system to
achieve a substantive result, such as the eradication of poverty

o 51 MARMOR, supra note 47, at 229

52 See supra part LA.

53 People tend to forget that poor rehef ex1sted in a variant: form before its’ partial
federalization: in the 1930s. The earlier system was harsher: benefits were less gencrous,
conditions of receipt stricter, and the definition of the eligitle population smaller than the
current system. The welfare reforms. of the Roosevelt Administration and of the Johnson
Administration’s Great Society consisted” of no more than a manipulation of eligibility
discrimination and need hierarchies, resulting in greater numbers of recipients and: greater
benefit-levels. Yet, all of the programs have been based onr an unquestioning acceptance
of the assumptions of responsibility, free will; and ready employment. For a description
of the cyclical movement of poor relief, see NormaN Furniss & TiMoTHY TiLTOoN, THE
CASE FOR THE WELFARE STATE! FrOM SoCIaL SECURITY To Social Equarrey (1977);
KATZ, supra note 28; MENCHER, supra note 31; GILBERT STEINER, SOCIAL INSECURITY.
THE PoLiTics OF WELFARE 140 (1966); WALTER I. TRATTNER, From Poor Law TO
WELFARE STATE: A HisTORY OF SoCIAL WELFARE IN- AMERICA (3d ed: 1084).
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As a corollary, society rewards. policymakers and scholars whose
works internalize the norms that the majority is thought to endorse. That
reward consists largely of serious consideration of their ideas.®* All other
opinions are either ignored or margmahzedmthey cannot be taken seri-
ously.5 Indeed, “mainstream liberals” acknowledge the marginalizing power
of our social, economic, ‘and political taboos.5 The shared nhotion of the
unassailability of our social and economic system accounts for the dearth
of poor relief proposals:that seriously question.that system’s legitimacy.
For example, since a job is supposedly available for all who seek one,
there is no reasom to integrate preexisting poor relief policies aimed at
achieving maximum employment among the able-bodied poor with labor
policies that: aogresswely focns on the systemm reasons. for unemploy«
ment.%? -

Behavior Modzﬁcatzon One of the main: purposes of Welfare is to
eliminate . the personal weaknesses that prevent the: able bodied from

8 Thus ihose who mternahze the underlymg cultural norms and concern themselves
with implementation issues dre taken. quite senously See, ¢.g., BaNg & BLIWOOD, supra
note 6; JENCKS, supra note 28. The work imperative and cultural norm-reinforcing dialogue
of so-called conservative commentators also earn them serious consideration. See,- e.g.,
MEAD, supra note 34..

) % This 1§ an’equal opportumty oblmon It ‘affects those “who might popularly be
characterized as consefvativé; as well as those characterized ‘as Hberals: Consider the fate
of the negative income-tax-—a proposal.consigned: to. économists and: dréamers. See, e.g.,
MILTON FRIEDMAN, CAPITALISM. AND, FREEDOM (1962); Yames Tobih et.al., Is a Negative
Income Tiix Practical?, 77 YaLg LY. T (1967); of David A Larson, Long Oviérdue: The
Single  Guaranteed Mmtmum Inicome Program, 69°U: DeT, MERCY L. REV. 353 (1992)
(moting: past-attempts. to. enact guaranteed minimum income: programs). Even. in its much
watered down {(and some would say. almost unrecovmzable) version. as proposed during
the Nixon Adniinistrition, the toncept of 2 negative income tax did not survive Congres-
sional scrutiny: §é¢ DaNter PATRICK MOYNIHAN THE POLYTICS OF (FUARANTEED INCOME:
THE NIXON; ADMINISTRATION, AND THE FAMILY ASSISTANCE PLAN. (1973), Biur see M-
CHAEL WALZER, SPHERES OF JUSTICE: A DEFENSE OF PLURALISM AND EqQUALITY (1983);
NATIONAL ‘CONFERENCE OF CATHOLIC BISHOPS, ECONOMIC JUSTICE FOR ALL: PASTORAL
LETTER ON-CATHOLIC SOCIAL TEACHING AND THE U.S. Ecowomy (1986). “Rogue”
scholarship can also be used to frighten society into conformity—as exemplified by the
effective use to which traditionalists and others put Charles Murray’s proposals for the
dismantling of welfare programs. MURRAY, supra note 28. Murray pressed all of the right
cultural and economic buttons for a “radical” purpose. Thus, the fear that some significant
movement might be:made in the direction of his proposals sparked welfare reform.

8 For an insightful, analysis of this consciousness and the requ}tmg reticence. in
advancmcr proposals that might mgmﬁcantiy quesiion-notions about income redistribution
or the socza! structure of our socicty, see Lynn A. Baker, The Myth of the American Welfure
State, 9. YarLe L.. & PoL’y Rev. 110, 123-26.(1991). (revzewmg the recent defense of the
modern liberal. welfare state. by MARMOR,. supre note 47). .. ..

7T hat, certainly, is the position of Charles Muiray. in proposmw the ehrmnat;on of
welfare. Since he believes benefit payments exceed what the recipients could receive in
real wages in the labor market, the only: way to induce the able bodied to work, and control
their tendency to breed, is to eliminate most benefits. The alternative to work would then
be starvation. See MURRAY, supra note 28, at 196; see also NATHAN GLazewr, THE LiMiTs
OF Social Poricy 128-39 (1988) (advocating primary reliance on rongovernmental aid
to reduce dependency on institutional handouts),
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fending for themselves.%8 Programs that reduce the ability of society.to
reward. the productive. by permitting them to accumulate substantial wealth
(such-as programs advocating increased taxation for the benefit of the
nonworking, able-bodied citizenry) are viewed not merely as wrong, but
as the harbingers of the collapse of society by facilitating; and-even
celebrating, personal weaknesses.® 'On that basis, such programs do not
merit consideration.”® Radical programs are massaved neuntered, and then
criticized-as ineffective.’l.

Welfare reforms, therefore, focus poor rehcf on thc poor themselves
Smcc the able bodied have made deliberately vicious (though somewhat
tepidly described by some as self-serving, or at least unenlightened) life-
style: choices. the cure for poverty lies not with the system but with the
recipient.” Poor- relief reforms are “people-oriented” in the sense that

" ®Impediments can be psychelogical, cultural; or environmental. A psychological
impediment to self-sufficiency, for example, is the inability of young women 1o’ avoid
impregnation by males who lack either the means or the intention to support the women
they impregnate and the products of their coupling. A cuitural impediment is exemplified
by people who have not vet found sufficient reason to learn English. Environmental
impediments might include the failure of education to provide proper training for work.
Cf. Lmpa CHavez, Our oF THE Barrio: Towarps o NeEw Pourrics oF HISPANIC
ASSIMILATION (1991} (arguing against affirmative action because such programs treat
Hispanics as victims who cannot succeed on their own merits); Nicholas Lemann, The
Other Underclass: Puerto:-Ricans in the U.S., ATLANTIC, Dec. 1991, at 96 (examiniag why
Puerto Ricans are failing to'move into the economic mainstream and arguing for Hispanics
to adopt a-new politics of assimilation). .

99-See, ¢.g., MURRAY, supra note 28,-at 234, .+ -

70 But see Richard Delgado, Redrige’s Second Chromcle T he Ecanom:cs and Polmcs
of Race, 91 Micu: L. Rev. 1183, 1199-1201 (1993) (reviewing RrcHARD EPSTEIN,
FoRBIDDEN GROUNDS: THE CASE AGAINST EMPLOYMENT DISCRIMINATION Laws (1992)).

They conclude that because the world is fair yet we are poor and despised, there -
must be something wrong with us individually, or with our culture or family—we
are not among the Elect. We, by contrast, having the same belief in a fair world
but knowing that we are normal—like evervone else-interpret differences in the

. distribution of social goods like jobs, longevity, wealth, and happiness as evidence
of malevolence or neglect on the part of thosc in power, or else as basic defects
in the social systcm .

Id. at 1200, ;

T\ Consider the rejectxon of Presxdent Nmon ] attempt to leowlatc a welfare system
based on a “negative income tax” See MOYNIHAN, supra note 65

72 See¢ Edward Weisband, Introduction, in POVERTY AMInsT PLENTY: Wom.:) Porrr-
cAaL BEcoNoMY AND DiSTRIBUTIVE JUsTice 7, 8-9 (Edward Weisband ed., 1989). Thus, the
poor are- incapable- of bettering themselves because they are unable to speak standard
English. See:Frederick Williams, Some Preliminaries and Prospects, in LANGUAGE AND
PoveErTY: PERSPECTIVES ON A THEME 1, 8-9 (Frederick Williams ed., 1970). The poor
remain on welfare because they refuse to take available jobs. See GILDER, supra note 42,
at 188; MEAD, supra note 34, at 76-82. The poor do not accept or model their behavior
in accordance with the norms of the middle classes in American society. See KEN
AULETTA, THE UNDERCLASS 210-19 (1982) (stating that the poor suffer from an inability
to obtain or retain employment); GILDER, supra note 38, at 79-98; Paui Taylor, Carrots
and Sticks of Welfare Reform: Author of Landmark Federal Bill Hedrs Why States Are
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incentive, punishment, and compulsion are directed to altering unaccept-
able behavior: This orientation remains constant, whatever the. political
allegiance. of the reform, and whether or not, as is currently customary,
the reform is couched in the:therapeutic language of: self—sufﬁczency,
mutual responsibility; or the eradication of poverty. :

Static programs will be modified to compel desired behavwr and to
substitute employment-~any employment—for- institutional maintenance.
Compulsion typically means adjustment of available benefit- levels® and
required attendance: at programs thought to enhance job prospects.” This
compulsion is substantially punitive, as evidenced by the use of benefit
level adjustments. as .a method for compelling behavior. This punishment
also takes miore direct forms. Static reform efforts tend to permit criminal
proscription of disapproved conduct, such as sleeping in-thé streets, -uri-
nating or washing in public, public intoxication,” prostitution, and, in
some jurisdictions, formcanon adultery, and Uther forms of “dewant”
conduct 73 - o

Going Their Own Way; Wast. Post, Feb: 4; 1992, at'A13 (reporting that the purpose of
welfare should be to. teach mlddle class values accordmg to New Jerscy Assemblyman
Wayne R. Bryant)

" T3For a review. of 4 number of such grograms geared for vocational training and
placement which have been impléemented in a2 number of states and cities across the' Umted
States, see Juprrs M. GUERON & Epwarp Paury; From: WELFARE To WoRk (1991).
Adjustment of benefit levels can take a variety.:of:forms::One: of: the more popular
proposals entails limiting AFDC payments to new-residents-of. the state to an amount no
greater. than that-available in the state of last prior residence. Seé; e.g:, Wis. STAT. ANN.
§ 49.19 (11m)(a) {West Supp. 1992); Proposed:Law: The Government Accountability. and
Taxpayer- Protection: Act of 11992, California ‘state initiative measure submitted for voter
approval in accordance with CarL. Const. art. If, § 8 on Nov 3, 1992 as Proposition 163,
§ 7, discussed: in Backer; supra: note-18, at. 107082, . :

"4 See, e.g:, Harry Simon, Towns. Without Pity:: A Constzrurtonal and H;stor:cal
Analysis of Official Efforts ro Drive Homeless. Persons From American Cities, 66 TuL. L.
REv. 631-33, 645-47 (1992); Donald E: Baker; Comment, “Anti-Homeless™ Legislation:
Unconstitutional Efforts to- Punish: the Homeless; 43 1. Mram1 L. Rev. 417, 417-25,
429-31, 456 (1990-1991); ¢f Margaret K. Rosenheim; Vigrancy Concepts in Welfure Law,
54 Car. L. Rev. 511, 523-35 (1966) (noting that conceptions of vagrancy and unemploy-
ment as “socially reprehensible” Hmit the provision of aid to the able bodied).

5 In 1992, Mississippi considered a proposal to require welfare mothers with more
than four children to submit to mandatory bieth control. See Mississippi Pmposes Changes
in Welfare (National Public. Radio broadcast, Apr. 2, 1992), available in LEXIS, News
Library, NPR File. There is an. uneasy sense that the tearing down of traditional gender
roles and sexual conduct proscriptio;zs, especially where such behavior results in fornica-
tion- and illegitimate births; is one of the reasons there exists so much poverty; a man
" without a wife and child to support has little reason to get and keep a job. These-unease
is most pronounced among traditionalists: See: GILDER, supra note 38. For:an example of
descriptions of traditional sexval conduct regulation, see Bruce C. Hafen, The Constitu-
tional Status of Marriage, Kinship, and-Sexual Privacy—Balancing the Individual and
Social Interests, 81 Micr. L. REv. 463 (1983); Kenneth L. Karst, The Freedom of Intimate
Association, 89 YarLg L.J. 624 (1980); Marvin M. Moore, The Diverse Definitions of
Criminal Adultery, 30 U. Kan. CrTy L. REV. 219 (1962); Martin J. Siegel, For Berter or
Worse: Adultery, Crime & the Constitution; 30 J. Fam. L. 45 (1991-92). '
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: Cost-Saving Measures. Because our paradigmatic assumptions: will
permit the construction of only essentially. minimalist systems, the re-
forms terid to revolve around the need to save money. The more mioney -
is spent; the more taxes must be raised; and the larger the redistributive
effect of the program. Consequently, reforms will tend to focus on cost-
saving features. These include: (1) narrowing the definition of the eligible
population,”™ (2) modifying or eliminating minimum maintenance levels
for the poor,”” and (3) imposing work or conduct requirements as a' pre-
requisite for aid.”® Cost-saving rationalizes various approaches to the imple-
mentation of a less generous approach to administering even current' sys-
tems of poor relief.”® The most common include eliminating cost of living
increases,* tying benefits to the number of children in the household, or

) % PIVEN & CLOWARD, mpm note 47 at 161 {“[K}eepmg people off the welfare rolis
is the main method by which relief administrations keep costs down and ward off public
attack.™). The gasiest way to shiink the eligible population is to eliminate the right of the
able bodied to receive: general- assistance at .all.- A number of " states: currently provide
assistance om this basis. As a result, the able bodied must look to private charitable
organizations for assistance. This is certainly in keeping with the minimalist or residual
character of static poor relief, reserving for itself a5 few of the needy as possible. Another,
and:perhaps: equally popular,- method of controlling the- size of the eligible population is
to require recxplents to kave an address. This requirement, however, has been successfully
challenged in California. See Nelson v. Board of Supervisors, 235 Cal. Rptr. 305 (Cal:
App- 1987) (invalidating:San Diego County’s: general assistance regulation, which man-
dated termination:of assistance payments to persons unable to obtain a valid address within
60 days after-their initial application): Yet anotker method of reducing the size of the
eligible population is to impose a regime of income deeming—considering the income of
relatives to-be available to the recipient for purposes of determining assistance eligibility,
This: method also has been:successfully challenged.” See; e.g., Bernhardt-v. Board of
Supervisors,- 130- Cal. Rptr:- 189 (Cal.-App. 1976): (striking down. Alameda County
regulation based-on presumption that' people under 20 years of age should be supported
by their parents absent exceptional circumstances). :

" This is precisely the PRA’s intent when it proposes ehmmat:on of the entltlement
status of AFDC benefits. See infra part ILB: The popular press has loag understood this.
See, e.g:, Retha Hill, Md. Legislators Question Welfare: Overhaul Plan: Committees Raise
Doubts: Abonut Whether Goal is Changing. Behavior or Saving Money, WasH. PosT, Jan:
26, 1992, at B (describing the Maryland proposal to. limit benefits based on the conduct
of the recipients as one driven primarily by cost savings cotcerns).

8 See,e.g., MEAD, supra note 34, at 144—47; Elizabeth Neuffer, Cash Hungry States |
Revamp Welfare, Boston' GLOBE, July 22, 1992, at AT (describing the efforts of several
states to link receipt of assistance to behavior and work habit modification programs).

*The principie of cost reduction could also be used to justify increasing the size of
the eligible: population or the amount of benefits given to thiat population. Indeed; one of
the important arguments in favor of the Greéat Society programs was that increasing the
size of the eligible population and the amount of their benefits {by provision of more cash
and greater in-kind services} would savé a significant amount of money'in the long run
by uitimately’ decreasing the size of the permanently dependent population. For arguments
in favor of a similar approach,. see: ROBERT HAVEMAN, STARTING: EVEN: AN EQUAL
QPPORTUNITY PROGRAM T0 COMBAT THE NATION'S NEw POVERTY -149-87 (1988), -

¥ Reductions of cost of living increases can take at least swo forms. In one, the state
will pay newly arrived residents no more than the benefits to which they were entitled in
the state of prior residence. See, e.g., Wis. STAT. ANN, § 49.19 (11m)(a) (West Supp:
1992). In the other, the state directly reduces or eliminates automatic adjustments in benefit
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capping. the: number of months a person may be eligible to. receive aid.®
Reductions. can also be effected by vesting local officials with greater
discretion to determine eligibility: and to set-benefit levels.®* This. local
discretion canbe exercised by linking the right to receive benefits:not to
eligibility: (no matter how narrowly drawn} but to the availability of funds®
and by linking the availability. of state benefits to eligibility for federal
programs: More. of the financial. burden would then:be shifted to the
federal government.? The Personal Responsibility Act goes even one step
further: if eligibility. is tied to children,  and if the parents of eligible
children are too expensive to “fix,” then children ocught to be taken away
from their parents and raised properly in a less expensive environment,®

Institutional providers of relief are always seeking reform that shifts
the costs and burdens of relief to others—principally private charities and
the families of the indigent. The Republican administrations of Presidents
Reagan and Bush sought to accomplish this by increasing the participation
of private charitable groups. These types of reforms were made the central
tenet: of Pres1dent Bush’s program for the rev1tahzatmn of the. federal

levels based-on cost of living indicators. Wisconsin’s enactments in this regard have been
deliberately aimed: not at rehabilitation, but at cost reduction. Thus, a Wisconsin statute
provides for the evaluation of some of its programs to determine whether they deter
“persons. from moving to. this state ... . " Wis. STAT. ANN, § 49.19 (am)2(e) (West Supp.
1992). Proposals like these aiso serve as means of compelling- the poor to adjust-their
behavior; in poverty speak,” they encourage self-sufficiency by creatmg incentives to get
a job.-.

1 For mstance thie Oklahoma Commission for Human Servu:e:s has proposed that aid
levels. be reduced for all recipients but that larger reductions and a two-year: limit on
benefits be permitted for able-bodied recipients. Wayne Greene, Board Kicks Off New
Philosophy of Welfare, TuLsa. WORLD; Sept- 1,:1992; at Al. New Jersey. enacted such
benefit limitations as part of its pabhc assxstance programs See N J STAT ANN § 44:10—
19 (West 1992). .

82 Courts have moved to carb this trend See genemlly Kcrry Bensmger From Public
Charity. to Social Justice: The Role of the Court in California’s General Relief Program,
21 Loy, L A. L. Rev. 497 (1988): Ironically, the effort. might have sparked:the (unsuccess-
ful) efforts. to- undo the: court reforms;, mcludmg Cahforma Proposmon 165: (d1scussed in
Backer, supra note 18, at 1070-82):: - :

3 That is precisely what Governor Wﬂson of Cahforma attempted to accomphsh in
1992 with California’s. general relief laws. See Backer, supra note 18, at 1076-82. This is
also what the PRA seeks to-do with federal pmﬂrams See CONTRACT WITH AMERICA,
supra note 9, at 72-73.

84 Thus, states should tend to limit the avallab:,hty of assmtance to those catesones
for which it can receive cash or other subsidies from the federal government. As a resalt
state general assistance programs tend to mimic federal categorical programs.

83 Under PRA, the federal government would. provide block grants to states for the
purpose of creating: services. to help mothers. of. illegitimate: children. These services
include the promotion of adoption and the establishment of orphanages and residential
group homes for unwed mothers. PRA § 108(a) (amending SSA § 441(a)). Even.under
WARA, the government retains the right to place children in foster homes, or other places,
including orphanages, when their parents refuse to work or get training and are no longer
eligible for benefits. See Shalala Admits Clinton’s Plan Could Put Some in Orphanages,
Cap. TimEs, Jan. 1T, 1995, at 1C.
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welfare programs——the so-called “Thousand Points of Light” campaign.®
Reliance on private charity to “fill the void” makes it easier to reform by
a process of selective elimination. “The role of government cannot be one
of guaranteeing the financial well-being of every able-bodied citizen . . . .
The middle class’s reform plan can best be described . . . as a ‘tough love’
approach where recipients become more respons1ble for their own ac-
tions.”®” The Work and Responsibility Act and PRA follow this approach
by relying on a reconstituted “famﬂy consisting of the parents of under-
age female breeders and runaway > fathers, to bear the financial burden
(at least theoret:cally) of the care of indigent mothers.*

"Costs can also be shifted by manipulating eligibility rules to make it
impossible for whole categories ‘of people to qualify for aid. Recall that
neither childless; single, able-bodied men or women can qualify for AFDC.
Tnstitutional reform can ‘manipulate eligibility for selected categories of
people, to reduce beneﬁt levels below current minimum requirements, or
to reject calls for increasing benefits up to the poverty line. Static systems
will also tend ‘toward reforms that make more efficient the manner in
which private charitable contributions’ 'ai‘éactually'récéived by the poor.
This course of reform has been prominent in the agenda of static reform-
ers since the Tudor period in England.® In ‘our own time, the problems
of fraudulent soficitation, to take one example, generate much legislative
concern.”® Irrespective of the details, the horizon of ‘conceivable reform is
limited to minimal refinements on the basic model of relief-—the provision
of physwal maintenance for the unemployable poor. What passes for
radical reform will tend to resemble that attempted by WARA, PRA, or
even the enlargement of AFDC during the Great Society period of the
1960s. An orientation; such as ‘thé static paradigm, that seeks so little
cannot be expected to measure its reforms or chianges by a larger scale.

8 George H. Bush, Address at the Republican Party Convention accépting the Repub-
lican Party Nomination for President of the United States (Asg. 19, 1988), in FacTs on
FiLE WorLp NEws DIGEsT, Aug. 19, 1988, at 6035; see alse Christopher Ediey, Jr.,
Season’s Seethings: I Am Not a Point of Light, LEGAL TmEs, Dec. 18/Dec. 25, 1989, at
26. On the perverse effects of charity, see FUNICIELLO; supra note 51, at 212--55.

57 Personal Responsibility Act: Hearings on H.R. 4 Before the Committee on Ways and
Means, 104th Cong., 1st Sess. (1995) (Prepared Statement of Paul Beckner, Citizens for
a Sound Economy Foundation, Jan.. 11, 1995);-available in LEXIS, News Library,
Transcripts File [hereinafter Beckner Statemeni].

8 See Lisa Kelly, If Anybody Asks You Who I Aw: An Outsider’s Story of the Dury to
Establish Paternity, 6. YALE J. L. & FrmiNisM 297, 297 n.14-15 (1994)..

%9 See, e.g., GLAZER, supra note 67, at 1-17, 133-39, 168-92; LEONARD, supra note
20, at 77-78, 206-20; Bremner, supra note 33, at 89-114; tenBroek, supra note 20, at
265-70.

% See, e.g., Richard Steinberg, Economic Perspecrwes on Regulation of Charitable
Solicitation, 39 Case W, Res. L. Rev. 775 (1988-1989).
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II. The Purpose of the Legislative Reforms

This is the beginning of what’s gbing"ro be a very long process
in which everyone will roll out their think tanks and advocacy
groups. and try to make their predictions.®' :

The Work and Reeponmblhty Act and PRA both ce}ebxate the core
values of the dominant American culture. Each seeks to extract the tradi-
tional quid pro quo for institutional assistance—compliance with conduct
norms. EHach also represents a reevaluation of the relative worthiness of
certain categories of needy paupers, particularly young, single mothers
and. children born outside of legally recognized marriage relationships.
The differenices between these plans lie in the'inten'sity with which these
judcments are enforced. However, the basic messages of the two plans
are similar. Each bill: observes the strong taboo against income redistri-
bnuon Each stays true to the principle of hxerarchy, segregating not only
the poor, but poor law policy itself. .

As an exercise of redistnbutwe power antithetlcal to core . social
taboos, the primary motwatlon of WARA and PRA is cost containment.
Cost containment has been an explmt policy underlying poor relief con-
struction since the reign of Elizabeth I of England.*? Static system builders
presume that limited resources justify eligibility discrimination and need
hierarchies. Congress uses. the limitation on resources to justify the crea-
tion_of programs that it later fails to fund, the latest and perhaps most
notorious of which has been the Family Support Act®® Understand, of
course, that the Tack of resources, though quite real, is more the function
of the political limitations society has placed on the allocation of revenue
than on the actual inability of any government to raise taxes sufficiently
to provide the services. The static paradigm helps ns understand that these
“political” limitations are part of our cultural substructure. To spin reform
on the loom of greater income redistribution (taxauon) is o weave a cloth
from strands of wishful thmkmg

1 Stephen Hess, Senior Fellow, Brookings Institute; quoted in Indira A.R. Lakshmanan,
GOP Aims Attacked in Group's Report: “Com."ract” Called Cos'tly to Children, BOSTON
GLOBE; Tan. 22, 1995, at 21.

92 tenBroek, supra note 20. The paramount role of cost containmerit in the creation of
WARA is summarized in Whitman & Cooper, supra noie 6, at 28; “Under the recent ‘pay
as you go’ budget law, any increase in entitlement spénditig had to be paid for Wwith an
entitlement cut or tax increase. That meant the sdministration would have to fund its
welfare pel:cy largely by slashing other programs for low income Amencans 2 Idoat
31.

93 See THE WHITE ‘HOUSE, WORK AND RESPONSIBILITY ACT OF 1994 DETAILED
Summary 1 (1994) (unpublished manuscript, on file with the author) [hereinafter WARA
DeTAILED SuMMARY]. “Fiscal constraints have proven particularly troublesome in effect~
ing weifare system changes.” Id. at 16,






