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CULTURAL PRODUCTION: COURTS, LAW
- AND THE INTERPRETIVE PROCESS
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. This paper unearths the cultural basis of judicial autkonty n the project of
pmducmg and reproducing cultural norms, that is, the wnconscious
“commeon sense” of “things” from which we draw all rules of social conduct.
It does so from two perspectives. The first considers authority from the per-
spective of the sorts of pronouncements of “law” that judges purport to
make. The second looks to ingrained and submerged cultural patterns of
“hearing” for the model by which individuals and societies in the West
submiit to-and obey the judicial voice. Identification and mermorialization
provide the key to-understanding the weightiness with which judicial speak-
ing is heard. Courts act judicially, and therefore say something worth hear-
ing, only when: they engage in acts of identifying and articulating points of
social consensus. The very act of pronouncement serves to reinforce and
memorialize the consensus. articulated. But the weight given to fjudicial
pronouncements also engages the hearer in the more subtle act of repeating
and reinforcing basic cultural patterns of speaking and hearing. Courts
pronounce in three different cultural voices: the Homeric, the Delphic, and
the voices of Job’s companions, The two Greek voices speak with measured
tones and smgle—mmded linear confidence; they are transmissions from the
divine which niust bé obeyed. The voices of Job’s companions adds a layerof
messiness and conflict fo the authority of judicial pronouncement. Biblical
patterns of cultural speaking also- create within the court the possibility of
change. The courts provide a site for the articulation of prophetic voices.
These are the voices, within and without the law, that are the harbingers of
change.

INTRODUCGTION.
My purpose here is to explore the nature and process of norm

making within culture as it is expressed through what we identify as
“law.” T do so by focusing both on law as an expression of cultural

* Copyright © 2000 by Larry Catd Backer. Executive Director, Tulsa Gomparative and
Internationat Law Center and Professor of Law, University of Tulsa College of Law. J.D,,
Columbia University (1982); MP.P., John F. Kennedy School of Government, Harvard
Univessity (1979); B.A., Brandeis University (1977).

291



292 Boston College Third World Law Journal [Vol. 20:291

standards/ models/patterns regarded as mandatory, as well as on
courts as a place from which these standards are articulated. My ob-
jective is twofold. First, I question the commonplace notion that law is
something that “acts on” culture, i.e.; that law disciplines culture. Sec-
ond, I show that, contrary to a most cherished late twentieth century
Western delusion, neither our common law, our courts, nor our legis-
latures can serve as the engine that produces any sort of coercive law
capable of transforming these standards/models/ patterns.

The construction of social norms is not a function of law. Nor
does law credte rules by which society governs itself. Law may confirm;
it does not initiate.! Law does not exist as an autonomous “legal” per-
son, independent of the social hegemonics from out of which it is
produced. Law and social hegemonies are strategies by which power
takes effect; each is the embodiment of a ‘general design or institu-
tional crystallization of poweﬂ Law exists within and reflects the cul-
ture from which it operates. As Girardeau Spann suggests, “[The
Court is institutionally incapable of doing anything other than
reflecting the very majoritarian preference that the traditional model
requires the Court to resist.”3 It is, therefore, with some irony of rein-
terpretation that I subscribe to Foucault’s observation of legal dis-
course as “essentially politico-historical, ‘an indeterminately critical
and, at the same time, extremely mythical discourse in which truth
functions as a weapon to gain partisan victory.™

I'propose a different way of understandmg both law and the na-
ture of the authority with. which courts pronounce law. Courts func-
tion as chroniclers of the norms through which people sharing a
common culture understand themselves. The primary fanctions of
courts are to 1dent1fy cultural pracﬂce and then to memorialize that
practice as law. Juridical expressions of law are essentially descriptive;
standing alone, their pronouncements cannot coerce cultural prac-
tices. As such, law is an enterprise of affirmation.

! These notions are explored in more detail from the perspective of racial equity in
Larry Cata Backer, Culturally Significant Speech: Law, Courts, Society and Achieve Racial Equily,
21 U. Arg. Lirtee Rock LJ. 845 (1999) (1999 Altheimer Symposium on Racial Equity in
the 21st Century) and from the perspective of sexual non-conformity in Larry Catd Backer,
Queering Theory: An Essay on the Coneeit of Revolution in Law, in LEGAL QUEERIES: LESBIAN,
Gay aND TRANSGENDER LEGAL STUDIES 185 (Leslie J. Moran et al. eds., 1998). ’

2 See MicusL Foucaurt, THE HisTory OF SExvaLiTy: AN INTRODUGTION 92-93
{Robert Hurley trans., Vintage Books 1990) (1976).

3 GIRARDEAU A. SPaNN, RacE AcamnsT THE Court: TeE SurrREME COURT AND M-
NORITIES IN CONTEMPORARY AMERICA 19 (1995). .

4 MarcueL Foucauwr, REsuMi pes Cours, 19701982 91 (1989).
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~ Yet the juridical serves as an important site for the production
and affirmation of culture. Courts are the great vehicle for the institu-
tionalization of cultural aesthetics on a perpetually grand scale.
Courts speak authoritatively only in this sense, but the anthority of the
juridical in- this enterprise of cultural aesthetics is both messy and
complex, Society listens and learns because—and only when—it
chooses to do so. Society internalizes what it hears to the extent it
feels'it must. The dynamics of this relationship between speaker and
audience are deeply ingrained within ancient cultural patterns of the
aesthetics of authoritative voice. To understand the function of law,
one must first understand the cultural basis of juridical authonty5

Courts’ engage in authontatwely cultural production using one of
three voices: one of two Greek voices, the Homeric or the Delphic, or
the Hebrew voice of the Biblical Job’s companions. The two Greek
voices ' speak with measured tones ‘and single-minded linear
confidence. The Homeric voice articulates tradition: it is the voice of
r'epetiti'on and reminder; the voice of our oral tradition. The Delphic
voice speaks with the authority of the seeress touched by the divine.
This voice articulates “that which is becommg, thus illuminating
value-movement within culture. The Biblical voice adds a layer of
messiness and conflict to the authority of judicial pronouncements.
The voices of Job’s companions are always incomplete, flawed, or
misdirected. We might listen to these voices with half an ear, and we
might successfully rebel against it under the right circumstances.
Stripping the ‘divine from the voice that articulates; these Biblical
voices provide a societal exit from the duty to obey and subinit

Each of these voices serves as a metaphor for deeply ingrained
cultural patterns of speaking authoritatively. The voices are neither
complementary nor reconcilable. The invocation of these deeply em-
bedded forms of authoritative voice confirms the authority of the
courts to speak. Yet, embedded as well in the very form of voice
through which the courts speak are the clearly drawn Hmitations of
that authority.

However, the authority of courts does not lie merely in their
authorlty to pronounce. The courts themselves also function as a
space in which the nonjuridical may speak with authority, for courts
provide a site for the articulation of the Biblical voices of the proph-

5 “So, too, can we judge law aesthetically, according to the society it forms, the identi-
ties it defines, the preferences it encourages, and the subjective experience it enables. We
can ‘read’ and criticize law as part of the making of a culture.” Guyor Binider and Robert
Weisherg, Cultural Criticism of Law, 49 Stan. L. Rev. 1149, 1152 (1997,
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ets. The courts are the platforms, their opinions the microphones
through which voices such as those of Jeremiah, Isaiah, and Ezekiel
speak to the people. Society has been culturally trained to respect, if
not always to harken to the prophetic voice. For every moment when
society acts like the cultural Hezekiah,® there will be countess timés
when society listens to the prophetic like the Biblical Jezebel.”

It is only in this culturally prophetic sense that courts exist as the-
place for the struggles and contestations which may produce cultural
movement. In this arena, Iosmg arguments are also articulated and
memorialized. Thus produced, the prophetic find their way back into
nonjudicial social discourse. In this function, and in this function
only, might courts indirectly serve as a means of cultiiral movement. A
good American example is jusuce Harla.n s voice of dissent in Plessy v.
Ferguson® 8 Once articulated, this argumcnt became a part of the cul-
tural dlalogue suggesting an alternative vision of “what is. ” When that
vision changed, the problem of the articulation of accepted social
norms of race relations returned to the Court in Brown v Board of
Education.?® This time, howevcr, the Court invoked its oracular voice to
identify as the norm the cultural construct rejected in Plessy. It did so
not because the Plessy dissent won the day as a matter of logic or juris-
prudence, but because the popular culture had embraced the notions
articulated in that dissent.}® Thus, the Plessy dissent produced culture
which produced law.

Neither courts nor laws function as we have been taught to ex-
pect. An understanding of courts as chroniclers in the field of cultural
production, as well as.the site for the struggle over that production,
tells us why. Once we understand courts as part of the process of cul-
tural production—that is, as the site for the identification and memo-
rialization of culture norms—we can focus more consciously on using
them to engage in culture dialogue.

® For the story of Hezekiah, who was among the last of the obedient kings of ]udah
see 2 Chron. 29:1-32:33.

7 Jezebel has assumed meta-Biblical proportions. She is part of the pamheon of our
Biblical archetypes, though most of us no longer understand the origins of the story. For
the original, see 1 Kings 16:31 (leading Israel to sin by worshiping Baai) 2 ngs 9: 30-37
(life of treachery and ignominious death).

8163 U.S. 537 (1896) (arguing against the affirmation of the racial sepamte but equal
doctrine.

9 See 347 U.S. 483, 495 (1954) (rejecting constitutional protection for doctrine of sepa—
rate but equal treatment of races).

16 For a description of the changes, see Michael J. Klarman, “Brown, Racial Change,
and the Civil Rights Movement,” 80 Va. L. Rev. 7, 13-75 (1994). .
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I begin by discussing the role of courts as the institution that
identifies and memorializes norms in the form of law. I then explore
the identification-memorialization process in two contexts. The first
context is that of the European Court of Human Rights’ margin of
appreciation jurisprudence, and the second is that of the construction
of general principles of community law by the European Court of jus-
tice. Identification-memorialization engages the courts in the process
of cultural production to the extent that courts speak or provide a site
for authoritative articulation. _ _ .

I then explore the culturally evocative voices that courts use.
These voices—the Homeric, Delphic, and Jobian cacophony—de-
scribe the complex and dynamic interactions between law, courts, and
cultare. Our judges function as'a discordant and polyphonic cultural
choir. From this choir will come articulations of cultural reality—more
or less authoritative, more or less temporary, and more or less clear—
in the form of rules and consequences for breaking taboos. Courts
also and simultaneously serve as a site for challenging the authority to
voice and. patrol social and political space. To the victor of these
struggles belongs a greater authority to pronounce convincingly those
standards/patterns/models of the normal which may be enforced by
the countless disciplines marshaled by society for that purpose.

I end by suggesting some complexity in this seemingly simple aes-
thetics of norm and authority. Complexity and ambiguity follow from
our understanding that courts may speak simultaneously in multiple
voices. Neither society nor “law” provides an unimpeachable arbiter of
these voices. Society can never know for sure which voice speaks
“aruth,” even momentary “truth.” At the most general level of com-
plexity, I eliminate the simplifying constraint that culture exists in
unique spaces. Culture itself must be understood in the plural, even
when the institutions of cultural production are conceived in the sin-
gular. The culture in which courts operate shares space with multiple
competing cultures. The struggle over the authority of one culture to
speak for the others in its midst through the institutions of formalized
power suggests a complex and dynamic interaction that, in turn, af-
fects the authority of courts to speak.
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I. Tae METHODOLOGY OF CHRONICLING: IDENTIFICATION AND
 MEMORIALIZATION OF THE CULTURAL PRESENT

Culture functions “as a meta-system by containing within it all
possibilities, all.combinations, possible given the set of basic assump-
tions which define a group as ‘distinct.””?! Popular culture is the way
in which we selectively and collectively evidence culture in practice.
Popular culture represents the production of culture at any particular
time; it represents merely an implementation of the possibilities in-
herent in culture, not the totality of the possibilities of culture itself.
We implement culture individually and collectively through an end-
less attempt at replication. In this sense, popular culture can be un-
derstood as the “prejudices,” or what I would characterize as value
choices, of the extant communal tradition.iﬂ' Such is the fundamental
nature of our interpretive commumty o

.+ Courts and law participate in the productlon and rephcauon of
popular culture, However, neither courts nor law: participate as one
would expect—as the engine through which popular culture can be
directed and transformed. We now understand better what Gerald
Rosenberg meant when he said that “the conditions enabling courts
to produce significant social reform will seldom be present because
courts are limited by ... constraints built into the structure of the . ..
political system.”* The Courts are “institutionally incapable of doing
anything other than reflecting the very majoritarian preferences that
the traditional model requires the court to resist.”®® Instead, courts

" U Larry Cati Backer, Constructing a “Hotiosexual” for Constitutional Theory: Sodomy Navra-
tive, Jurisprudence, and Antipathy in the United States and British Courts, 71 Tur. L. Rev, 529,
542 032 (1996). . . ..

12 See HANS-GEORG GADAMER, TRUTH AND METHOD 302 305-07 (Joel Wemshmmer &
Donald G. Marshall trans., 2d ed. 1939).

1% See STaNLEY FisH, Is There ¢ Text in This Class? in Is THERE A TExT IN THIis CLASS?
303-04 (1980).

14 Gerarp N. ROSENBERG, THE HoLrow Hore: CaN CoOURrTS BRING ABOUT SOCIAL
Cuance? 35 (1991); Larry Catd Backer, Tweaking Facts, Speaking Judgment: fudicial Trans-
mogrification of Case Narrative as Jurisprudence in the United States and Britain, 6 S. CaL. INTER-
pisc. L].611, 657 n.169, 658 n.174.

15 Spany, supra note 3, at 19 (1995); see Richard Delgado, Redrige’s Eleventh Chronicle:
Empathy and False Empathy, 84 Cax. L. Rev. 61, 93-94 (1996); ROSENBERG, supre note 14, at
35. For Professor Rosenberg, the American judicial system is constrained by its limited
constitutional rights, lack of (true) judicial independence, and lack of judicial power to
implement decisions. Se¢e ROSENBERG, supra note 14, at 35. As such, significant social re-
form is possible only when there is ample legal precedent for change, where there is ex-
plicit or implicit substantial support for change within the other branches of government,
and where there is general citizen support or the lack of effective citizen opposition to the
change. See id. However, even when all these conditions are met, judicial social change is
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engage in the field of cultiral production as chroniclers. Their func-
tion is to declare and preserve culture. They do not function to create
or transform. Theirs is a passive function—to provide a post facto im-
primatur to the current iteration of popular cultare. The courts’ con-
tribution to the production of culture is thus the very declaration
“what is,” or “what is becoming.” Except in the popular imagination,
courts do not engage in the struggle over “what might be.”

Thus, one of the primary post facto functions of the court is to
identify the current normative framework of popular culture. This
normative framework is at once “law” and the basis on which “law”
can be “named.” It is the process of becoming conscious of “what is”
as opposed to a process of i imposing “that which was not.”¢ Law, as
the description of existing social norms identified by courts, is some-
thing very different from our popular conception of law as the creation
of courts which make law for the purpose of changing conduct.

The notion of courts as some sort of agent for social change has
developed a certain currency among so-called traditionalists in the
United States. In a well’known book, former judge and failed Su-
preme Court nominee, Robert Bork, bitterly attacks the notion of
courts as a “legislative” power, one that imposes its personal views on
an unwilling population.l” Of course, this argument draws much from
liberal criticism during the 1960s of the process-oriented theories of
the 1940s and 1950s.18 At the sarue time, several generations of social

not possible unless there exist positive incentives for change, costs can be imposed for
non-compliance, market implementation is possible, or the other branches of government
are willing to implement judicially mandated reform. Seeid. at 35-36.

16 There is sore value to the concepts inherent in “speech act theory” in this notion of
identification. It is not necessarily that one makes things true simply by saying them, as J.1.
Austin’ might suggest. See generally, e.g., J.L. Avstin; How TO po THINGS WITH WORDS
(1962); Jorn R. Spanie, SreecH Acts: AN Essay iN THE PHILOSOPHY OF LANGUAGE
(1969). In this form the notion of the significance of the atiributes of judges and judicial
decisions is made too independent of the norm matrix within which they operate, I believe
it is more accurate to suggest that one becomes more conscious of a thing, that one
heightens its reality, simply by uttering it. This is the difference between acknowledgment as
a conscious act and creation as a conscious act.

17 Se¢ gemerally ROBERT Bork, TaE TEMPTING OF AMERICA (1990).

18 See generally, e.g., C. WrrGHT MIvLis, Tek POWER Exrte (1956) (military and business
elites are the only groups effectively participating in governance); HeNry S. Karier, THE
Decrmve oF AMERICAN PLURaLiSM (1961) (organized labor afid management hijacked
governance, capturing the agencies designed to regulate them); Grant McConngiL, PrI-
VATE POWER AND AMeRICAN DEMOCRAGY (1966) (powerful interest groups captured the
administrative mechanisms of government and imposed their will on the “people™;
" GasrieL Korxo, Trae Triumes oF CoNservaTisM (1963) (the entire ‘administrative state
was designed not to regulate, but to be the means by which the “regulated” could maxi-
mize their positions in society).
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activists, composed mostly of the traditional “left,” as well as identity
and interest groups, have also come to believe that courts are a viable
means of radical social change.’® Indeed, the seeming ability of Afri-
can-Americans to use ‘the courts in the United States to win equal
treatment and coerce integration has assumed archetypical propor-
ton. _ e -
Despite the hopes of these groups, and the fears of conservatives,
most attempts to impose judicially ordered changes in social norms
have been miserably unsuccessful. For mstance, Jjudicial activism has
yet to coerce Americans into recogmzmg that citizens have a funda—
mental nght to social benefits.? The courts have yet to impose an ob-
ligation on Americans to accept gay men and lesbians as citizens.!
Slmﬂarly, American_courts have shied away from strictly rationing
economic benefits or business beneﬁts on the basis of race.2 Some
American critical race theonsts have come to accept the notion, if
somewhat reluctanﬂy, that the Judlcmry cannot successfully compel
radical t:hange.23 o

Even those dec131ons advertlsed as models of successful _]udzaal
social compuls:on—-for example, abortion tights, gender equahty in
the workplace and school, and workplace integration—confirmed,
but did not change, whatever emerging social consensus there mlght
have been at the time of the decisions. Thus, such “successes™ were
not really successes at all. School desegregation, it is true, has been
compelled by Brown v. Board of Education.®* Brown did articulate a so-

19 See MARGARET WIER ET AL., THE PoLirics o Socrar. Poricy 1w tHE UNITED STATES
4-5 (1988); see dlso Edward V. Sparer, The Right to Welfare, in THE RIGHTS OF AMERICANS!
WHAT THEY ARE~WHAT THEY Szourn Be 65-67 (Norman Dorsen ed., 1971) (“Suppose a
welfare system offered an adequate grant to all those in need (with income below it), and a
right to refuse work which paid less than the welfare grant. If, as a result, private business
and government were forced to reorganize the economy to ensure that it provided pur-
poseful and well-paying work, would not this be desirable?”); Edward V. Sparer, The Role of
the Welfare Client’s Lawyer, 12 U.CL.A. L. Rev. 361, 366-67 (1965).

20 See Dandridge v. Williams, 397 U.S. 471, 455-87 (1970} {reJectmg argument that
constitution guarantees right to welfare benefits); see generally Larry Cati Backer, Poor Relief,
Welfare Paralysis, and Assimilation, 1996 Utag L. Rev. 1, ~

2t Ser Bowers v. Hardwick, 478 U.S. 186, 190-94 (1986).

22 See Adarand Constructors, Inc. v. Pefia, 515 U.S. 200, 237——39 (1995) (quesuonmg
constitutionality of federal minority set aside programs for contracts questioned and re-
manding for further consideration).

2 Ser, e.g, SPANN, supra note 3, at 19. See generally Richard Delgado, Rodrige’s Second
Chronicle: The Economics and Politics of Race, 91 Mrca. L. Rev, 1183 (1993).

2 347 1.5, 483 (1954).
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cial cotisensus of the highest aspirations of American society.? Yet,
almost fifty years after that decision, American séciety continues to
resist the coercive power of Brown. The decision has altered residen-
tial patterns and rates of private school attendance, and increased the
allure of “states rights” politics. The decision has substantially failed to
force integration of American public schools. The courts appear
ready to abandon that effort.® Likewise, Roe v Wadé” permitted
women the right to an abortion. However, twenty-five years after the
decision, changing patterns of social organization and norms have
significantly increased the difficulty of obtaining even a “legal” abor-
tion. Medical schools do not emphasize instruction in abortion pro-
cedures, hospltals do not permit the procedure, and fewer doctors
perform the service for fear of retaliation.®®

Indeed, a great sin of modernist liberal theory is to confuse the
identification of law with the creation of law. Our modernist com-
monplace is that courts “create” law. This lazy commonplace misun-
derstands the very real differences between identification and crea-
tion, Identification postulates the existence a priori of the conduct
norm encompassed by judicial law-making. As such, the act of cultural
production by courts is in the naming of the norm identified. This
identification is significant but of a vastly different order than that of
the wholesale credtion of law. Creafion, in contrast, assumes the inde-
pendence of law and its power to assert independent coercive effects
on society and social behavior. In this guise, law, like corporations,
becomes something apart from the society that created it, and it af-
fects society as an embedded but independent entity. However, there
is also a touch of the divine in this anthropomorphized conception of
law. For having achieved a status outside of the body of the society on
which it acts, this conceptualization of law also assumes a primary
place in the social hierarchy. Law assumes the place once held in tra-
ditional societies by God or the sovereign. In the West, this sort of

¥ “We might understand Brown as designed not to accomplish actual integration, but
to establish a fundamental principle of constitutional law.” Mark Tushnet, The Significance
of Brown v. Board of Education, 80 Va. L. Rev. 123, 176 (1994).

% See generally, e.g., Bradley W. Joondeph, Missouri v. Jenkins and the De Faito Abandon-
ment of Court-Enforced Desegregation, 71 Wash. L. Rev. 597 (1996); KenNeTH T. Jackson,
CRABGRASS FRONTIER: THE SURURBANIZATION OF THE UNTTED STATES (1985).

7 410U.S. 113 (1973).

% The popular press is full of stories of this social regutation—strangulation—of abor-
tion. Seg, e.g., Michael Remez, Abortion: The Enduring Debate, HARTFORD CoURANT, Jan. 18,
1998, at Al
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transformation of the law into divinity has been hailed as good—the
“rule of law” is God.2® '

Thus, courts created neither Plessy v. Fergusonso nor Brown v Boavd
bf Education® half a century later. Each decision was heavily embedded
in the popular cultire of the time. Yet because the courts articulated
the norms giving rise to the rulings in those cases, we have tended to
treat the norms as having been created by the courts. These ways of
pe‘rceiving law-'making implicate Pierre Bourdieu’s coticept of the

“power of nammg in the juridical field.®

Symbolic acts of naming achieve their power of creatlve ut—
terance to the extent, and only to the extent, that they pro-
pose principles of vision and division objectively adapted to .
the pre-existing divisions of which they are the products. ...
In other words, the specific symbolic effect of the represen-
tations; which are produced according to schemas adapted
to the structures of the world which produce them, is to;
confirm the established order.

The civil law does not eséape ‘the bifurcation. It is true enough
that civil law courts have only admitted to functioning as interpreters
of the law c¢reated by the sovere:gn I—Iowever, even here, cvil courts
1dent1fy and memorialize social common understandings. The inter-
pretwe power of the civil courts is never as innocent as it might sound
in theory. Interpretauan provides an excellent vehicle for conforming
the word of the sovereign to the common practlce of the citizen.?

In other words; the Judge will have to conform his decisional -
output to election-day results. This criterion implies that, al-

% The “rule of law” concept, though venerated as a means of protecting people
against the whims of individuals with power, has also been attacked as a falsely neutral and
universal construct used by dorminant society to oppress other groups. Sez generally Richard
Delgado, Rodgrigo’s Ninth Chronicle: Race, Legal Instrumentalism, and the Rule of Law, 143 U,
Pa. L. Rev. 379 (1994). The irony, of course, is that a concept bound up in the social con-
sensus which rose up after World War Il and had as its aim the reduction of individual
discretion, has been attacked as a means of subordinating groups which now resist the
universalism of law and demand exemption from its strictures for them (but not for those
who would otherwise be bound).

%0163 U.S. 537 (1896).

347 1U.5. 483 (1954)..

32 Ser Pierre Bourdieu, The Force of Law: Toward a Soczalagy of the ﬁmdzcal Field, 38 Hast-
inGs L.J. 814, 837-39 (1987).

33 Id. ar 839.

3 See generally Mitchel de 5.-O.-T'E. Lasser, fudicial (Self-) Portraiis: Judicial Discourse in the
French Legal System, 104 Yare L], 1325 (1995). '
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* though a judge should never act as the redsobed puppet of
the powerful, it is equally indisputable that judicial authority
and l'egitimai:y'wiﬂ erode if, for lengthy periods of time, the
judge pursues policies which fly in the face of some prevail-
ing value-consensus in society.?

Moreover, as in common law countries, the sovereign, that is, those
institutions with the theoretical authority to “pronounce the law,” are
subject to the same constraint-—the practical authority of social prac-
tice. The Roman Catholic Church, the quintessential civilian jurisdic-
tion, may well have commanded priestly celibacy from the time of the
collapse of the Western Roman Empire, yet for centuries the power of
that enactment extended no further than the codices on which it was
written.’ The former codices of Spain and France are littered with
the detritus of commandments of the sovereign which were dead let-
ter from the date of enactment3”

The second primary post facto function of courts is to memonallze
the norms identified as law. Memorialization serves several important
functions. On one level, the project of memorialization stabilizes the
court’s message and makes it appear immutable. On another level,
memorialization provides a place through which identification can be
transmitted. This process, however, also creates another significant
confusion of liberal modernist theory: the fact of memorializing does
not- make more solid or enduring that which was memorialized,
Though judicial pronouncement once: made may be “etched in
stone,” the cultural matrix that gives it immediacy of meaning is “sand
in the wind.”™® Memorialization cannot slow the process of the pro-

% Hijalte Rasmussen, Between Self-Restraint and Activism: A _Judicial Policy fm’ the European
Court, 13 Eur. L. Rev. 28, 37 (1988).

% On the slow enforcement of priestly celibacy in the Middle Ages, see generally James
A, BrRuNpaGE, LAw, SEX, AND CHRISTIAN SOCIETY IN MEDIEVAL EUROPE (1987).

* Indeed, social scientists sometimes use the rate of reenactment of preRevolutionary
statutes as an indication of the continued existence and intractability of the “problems” the
statutes were enacted to “correct” without considering serfously that such laws were either
enforceable or did much t6 chiange social behavior. See generally LINDA MarTZ, PoveRTY
AND WELFARE IN Hanssturé Sean: T Exampi oF Toreno (1983).

# The problem of memorialization is especially acute with words first uttered in lan-
guages no longer used or now changed beyond recognition. Consider the problem of Bib-
lical hermeneutics in the context of a long dead world the hand of which reaches to the
present. This problem is especially acute with respect to text with attempts to mediate be-
tween our Greek and Semitic selves. Se generally DaniEL Bovarin, A Rapioat Jew: Pavw
AND THE Porrrics oF Inentrry (1997). Even “modern” translations are prone to this ef-
fect. The King James translation of the Bible no longer reflects common English usage or
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duction and reproduction of culture. The modermst suggests that law
freezes culture. _ N _

Memorialization preserves a record of shared norms at the time
of their making, Reuel Schiller has demonstrated well the process of
identification and memorialization in the context of labor law.,* Dur-
ing the period after World War II, the Supreme Court applied the
norms flowing from notions of group pluralist process to construct a
system of labor management interaction within the parameters of the
labor laws. A social consensus had developed during that time which
reflected a common understanding that “democratic politics were
driven by interest group interactions, with' the government as a passive
agent, responding to their desires.”® As a result, the Supreme Court
constructed rules ‘of exclusive’ represeéntation,*! a very limited ap-
proach to fair representation,®® and a- concenftration-on the free
speech rights of unions over the spéech rights of union members.*® By
the 1960s, social consensus had shifted. A participatory rights based
policy-making ideal had replaced the group pluralist ideal. Many of
.the constructions of the basic rules of labor-management engagement
formulated in the period-before 1960 were reformulated in light of
the new ideal.** In neither case, though, did the Supreme Court at-
tempt to coerce from labor or management a way of understanding
the norms of such relationships at odds with their conception of how
such relationships ought to work.

- Memorialization' touches on what Bourdieu describes as “thxs
special: lmguzstlc and social power of the law ‘to do things with
Words’ 748, : :

the social habits that inform them. It thus becores increasingly irrelevant because it can-
not speak to the reader.

5 See generally Revel E. Schiller, From Group Rights to Individual Liberties: PostWar Labor
Law, Liberalism, and the Waning of Union Sirength, 20 BErkeLey J. Emp. & Las. L. 1 (1999).

® Id. at 15. “Tt also harmonized with many basic values of American democracy such
as self-determination, limited government, and Madisonian liberal group pluralism.” Id. at
29.

4 See ].1. Case Co. v. NLRB, 321 U.S. 332, 34142 (1944) (workers do not have nght to
advance their interests independent of the union which represents them),

42 See Steele v. Louisville N. R. Co., 323 U.S. 192, 207—-08 {1944); Schiller, supm note 39,
at 3444,

4 See, ez, Thornhill v. Alabama, 310 U.S. 88 (1940); Thomas v. Collins, 323 U.S. 516
(1945}); Schiller, supra note 39, at 3444,

4 See Schiller, supranote 39, at 75-112.

4 Richard Terdiman, Translator’s Friroduction to Pierre Bourdieu, The Force of Law: Toward
a Sociology of the Juridical Field, 38 Hastives L.J. 805, 809 (1987).
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This power inheres in the law’s constitutive tendency to for-
malize and to codify everything which enters its field of vi-
sion. ... [Bourdieu] argues that this formalization is a cru-
cial element in the ability of the law to obtain and sustain -
'gerieral's'ociail consent, for it is taken (however illogically) as
a sign of the Jaw’s impartiality and neutrality, and hence of
the intrinsic correctness of its determinations.®

However, impartiality and neutrality are functions_ as much of the
court’s limited purpose or competence to declare as it is of the court’s
task of memorialization. There is much truth to Bourdieu’s insight on
legal formalization:
There is no doubt that the law pbssesses”a‘ specific efficacy,
particularly attributable to the work of codification, of formu-
lation and formalization, of neutralization and systematiza-
~ tion, which all professionals at symbolic work produce ac-
‘cording to the laws of their own umniverse. Nevertheless, this
efficacy, defined by its opposition both to pure and simple
impotence and to effectiveness based only on naked force, is
- exercised only to the extent that the law is socially recog-
nized and meets with agreement, even if only tacit and par-
tial, because it corresponds, at least apparently, to real needs
and interests.?’ -

Yet, I think this insight better serxies when it is turned on its head. Be-
cause legal text must correspond to “real needs and interests,” it is
perceived as socially productive: The formalization—the memorializa-
tion of its social text—becomes efficacious within the field of cultural
production.

Chronicling, then, in the form of the identification-
mermmorialization methodologies of courts in the production of law,
suggests that the cultural product of courts is both socially produced
and socially productive.® Yet, the “magisterial discourse™® of the
courts at least appears to be the opposite of what Jean-¥rancois Lyo-
tard has posited for this core institution of the Western Enlighten-

16 Jd. atr 809-10.

¥ Bourdieu, supra note 32, at 840.

48 For a discussion of the way in which courts produce culture through law, and law
produces culture through courts, see generally Backer, supra note 11.

9 Jean Francois Lyotard, On the Strength of the Weak, 3 SemroTexTE 204, 205 (1978).
Lyotard, of course, refers to philosophy-—but what more systematic philosophy than the
jurisprudence of a cohesive system of courts?
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ment modernist project. For Lyotard this magisterial discourse of the
courts concocts those socially coercive stories which have passed for
western foundauonahst reality sinice the time of the French Revolu-
tion. Worse, the stories are false—at least to the extent they evidence
more the power of the story teller to define the parameters of the
narrative than the reality of the narrative’s object(s). Mirroring the
pattern of imposition established by the master narratives of Western
thought, the magisterial narratives uitered by courts are authoritative
because courts take on the power not only to utter narrative, but also
to determine “the conditions of truth” against whlch these narratives
are to be tested.® . :
Authoritative utterances, including _]udlcml utterances, then serve
to limit and coerce. These utterances are unproblematic as such but
for the fact that they bear no relationship to the “will of the coerced.”
It follows, for those who adhere to this view, that this form of post-
modernist project constructs authoritative utterances as an imperial
and colomzmg evil. Consequently, the authority of the maglstenal
voice must be rejected or at least resisted, as an excluding voice. An
inversion of voices should follow, perhaps investing the weak with the
mantle of authorny of the magistrate.’! Ironically, this sort of argu-
ment minimizes the postmodernist project to the role of cultural
prophet. As such, postmodernism becomes an actor within culture
rather than a site for creation of an alternative meta-narrative.
Moreover, if the mechanics of the exercise of the magisterial
voice I have outlined above are correct, then perhaps we must prob-
lematize this postmodernist notion of “master narrative.” It is far too
easy to demonize this Western foundationalism in a simplistic man-
ner.5? It is wrong to consider this narrative as both fundamentally

50 See id. Lyotard posits that such master narratives can be subverted through the cri-
tique within philosophical discourse of the foundationalisms of philosophy “in order to
impait a stronger sense of the unpresentable.” JEan Frangois Lyorarn, THe PostMoD-
ERN CoNsTITUTION: A REPORT ON KNOWLEDGE 81 (1984),

51 See Lyotard, supra note 49, at 207,

52 Indeed, it has become common to construct out of Western foundationalism a mas-
ter narrative which, it is asserted, is somehow imposed from the outside on willing and
unwilling alike. We are all, in effect, prisoners of a totalizing world view which is neither
ours nor good for us. This meta-narrative is then invested with extreme power; it is con-
structed as the primary source of what is perceived to be evil in the world. Consider the
way master narrative is used to explain race relations among “minorities” within the
United States. See generally Lisa C. Tkemoto, Traces of the Master Narrative in the Siory of African
American/Korean American Conflict: How We Constructed “Los Angeles,” 66 5. Car. L. Rev. 1581
(1993) (describing tensions between the African-American and Rorean-American com-
munities in Los Angeles before the 1992 riots in the context of majority notions of race
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“false” and 1mposed” on the social consciousness by the conscious
design of some cabal privileged by the web of social relations, which
uses narrative to maintain its privilege within the web by the manipu-
laton of truth and the “foundations of social organization.” As the
sections which follow demonstrate, the reality may be more subtle and
less binary, less gnostically Christlan, than what postmodern theory
would have us accept.

1. CONTEXTUALIZING THE IDENTIFICATION-MEMORIALIZATION
PrOJECT OF THE COURTS: UNDERSTANDING WHAT WE Do

.. The process of identification-memorialization by which courts
participate in the feld of cultural production can be appreciated
more fully in context. For that purpose, I prepose looking briefly at
two clear manifestations of this process:® the “margin of apprecia-
tion” jurisprudence of the European Court of Human Rights and the
construction of general pnn(:lples of community law by the European
Court of Jusuce. -

A. Margms cy‘ Apprecmtzon in the Construction of European Human
Rights

Europe has invested a great deal of effort in the creation of a su-
pra-national system for the protection of fundamental rights of indi-
viduals. These protections are memorialized in a Convention for the
Protection of Human Rights and Fundamental Freedoms (Conven-
tion).5 The guardian and oracle of this system is ultimately the Furo-
pean Court of Human Rights (ECHR). The recent “transsexual cases”
of the ECHR® jlluminate the ways in which the ECHR has incorpo-

and place); Anthony E. Cook, Reflections on Postmodernism, 26 New Exc. L. Rev. 751, 754
{1992) {“Postmodern critiqie might be thought of as a strategy for bringing to the surface
suppressed narratives and voices drowned out by the univocal projection of master narra-
tives.”).

8 American courts also manifest this process of identification-memorialization, espe-
cially in the interpretation of our Constitution, but the process is more subtle. See generally
Lacry Catd Backer, Fairness as a General Principle of American Constitutional Law: Applying
Exira-Constitutional Principles to Constitutional Cases in Hendrick and M.L.B., 33 Tuzsa LJ.
135 (1997) [hereinafter Fairness as a General Principle].

5 Convention for the Protection of Human Rights and Fundamental Freedoms, Nov.
4, 1950, 213 U.N.T.S. 221.

5 See generally Cossey v. United Kingdom, 13 Eur. HLR. Rep. 622 {1990); Rees v. United
Kingdom, 9 Eur. H.R. Rep. 56 (1987). In Cossey, a person born male, who underwent gen-
der reassignment surgery and lived as a woman, challenged the denial by the United
Kingdom of her request to obtain both a birth certificate indicating she was female and a
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rated the basic principle of identification within its decision-making
process. Fundamental to the interpretive project of the ECHR is the

“margin of appreciation” doctrine.® The ECHR has explained that
where there exists “little common ground between the Contractmg
States,” national entities enjoy “a wide margin of appreciation.”™” The
ECHR, in effect, will interpret the actual content of the fundamental
rights guaranteed under the Convention principally on the basis of
the norms common to the peoples bound by the Convention. Where
no such common understanding exists, the ECHR will not strain to
impose an interpretation which compels substantial change of social
habit. Change must come first; law follows. “Although some contract-
ing States would now regard as valid a matriage between a person in
Miss Cossey’s situation and a man, the developmiernts which have oc-
curred to date cannot be said to evidenice any general abandonment
of the" traditional concepis of marriage.™® Thus, “margin of apprecia-
tion” ‘worksas a limiting principle on the European supra-national
hiiman right's‘regime. The limit, in this case, is common understand-
ing of what is generaily accepted among those bound by law. The
primary function of the ECHR is to confirm social behavioral norms
“which are.” :

Yet, the very lack of nation-state consensus, which gives the mar-
gin of appreciation its widest power to limit the interpretive power of
the ECHR, can sometimes serve as a vehicle to overcome the domina-
tion ‘of that pnnCIP}ewespecmlly where consensus, while divided, is
1nterpreted to be changing in a parncular direction. In this role; and
in this role only, does the ECHR exercise a power to identify “what is
becoming.” For example, in the transsexual cases, the consensus gap
transformed itself into something problematic when the European

repeal of the legal restriction on her ability to marry a man. See 13 Eur. FLR. Rep. 622. The
European Court of Human Rights held over vigorous dissent that there had been no viola-
tion of either Articles 8 or 12. Sez id. at 641-42. In Rees, a person born female, who under-
went medical treatment and lived as a man, challenged the denial by the United Kingdom
of his request to obtain a birth certificate indicating he was male. See generally 9 Eur. HR.
Rep. 56. The European Court of Human Rights held over vigorous dissent that there had
been no violation of either Article 8 or 12. See id. at 68.

% On the margin of appreciation doctrine generally, see, e. g Pieter van Dijk, The
Treatment of Homosexuals Under the European Convention on Human Rights, in FIOMOSEXUAL-
1ry: A EUROPEAN COMMUNITY IssUE! Essavs on Leseian aND Gay RIGHTS IN EUROPEAN
Law anp Povrcy 179 (1993); Joxerramon Bengoetsea & Heike Jung, Towards a European
Criminal Jurisprudence? The Justification of Criminal Law by the Strasbourg Court, 11 LEGAL
Stup. 239-80 (1991).

% Cossey, 13 Eur. HLR. Rep. at 641; Rees, 9 Eur. H.R. Rep. at 64,

5 Cossey, 13 Eur. HR. Rep. at 842 (discussing the Artcle 12 challenge).
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Court of Human Rights became “conscious of the seriousness of the
problems facing transsexuals and the distress they suffer. Since the
Convention always has to be interpreted and applied in the light of
current circumstances, it is important that the need for appropriate
legal measures in this area should be kept under review.”® “Current
circumstances” analysis permits the European Court of Justice some
discretion to balance the interests of the commumty and the individ-
ual, “the search for which balance is inherent in the whole of the
Convention.”™ However, when the balance tilts in favor of the indi-
vidual, the margin of appreciation disappears. Essentially this “current
circumstances” analysis permits the ECHR the ability to reinterpret
the bare words of the rights inscribed i in OthCI'WISC immutable statutes
in hght of emerging social mores. A consensus gap pointing the way
to a partlcular new soc1al consensus, of course, was also what the dis-
senting judges argued in Cossey.®

The power to reinterpret the immutable, to artlculate the emerg-
ing consensus, was the essence of the ECHR’s interpretive odyssey in
the “homosexual sodomy” cases.®? During the first ten years of the
Convention, several applications were filed against the Federal Repub-
lic of Germany challenging Article 175 of its penal code, which pro-
hibited adult homosexual sodomy. Until recently, the Strashourg tri-
bunals rejected all of these applications because the laws were
deemed necessary for the protection of morals.®® The ECHR also took
comfort in the sanitizing language of medicine.

59 Id. at 641; see Rees, 9 Eur. HLR. Rep. at 68.

80 Rees, 9 Eur. H.R. Rep. at 64.

5 See Cosse;v, 13 Eur. H.R. Rep. 622 at 648 (Martens,} dxssentmg) The “current cir-
cumstances” approach is never exact. A determination of consensus is always tentative.
From this weakness, 2 number of criticisms of the margin of appreciation doctrine have
emerged Most of the criticisins have centered on the arbitrariness of the principle, at Jeast
in its application. See Larry Catd Backer, Fnseribing Judicial Preferences into Our Fundamental
Law: On the Incorporation European Principle of Margins of Appreciation as Constitutional Juris-
prudence in the U.S., 7 Tursa Come, & Int'L L], (forthcoming 2000}, For a discussion of
the criticisms and defenses of margin of appreciation theory, see id, at n,98-106.

62 See generally Dudgeon v. United Kingdom, 4 Eur. H.R. Rep. 149 (1981}; Norris v. Ire-
land, 13 Eur. H.R. Rep. 186 (1988); Modinos v. Cyprus, 16 Eur. LR, Rep. 485 (1993). Fora
discussion of the political nature of the determination of the limitations of “human rights”
in this context, see generally Backer, sufra note 61.

& Seq, eg, App. No. 1307/61, 1962 Y.B. Eur. Conv. on Hum. Ris. 230, 234 (Eur.
Comm’n on Human Ris.); App. No. 530/59, 1960 YB. Eur. Conv. on Hum. Rts. 184, 194
{Eur. Comm’n on Human Rts.); App. No. 104/55, 1955-57 ¥.B. Eur. Conv. on Hum. Rts.
228, 229 (Eur. Comm’n on Human Rts.).

6t See, ¢.g., App. No. 5935/72, 1976 3 Eur. Comm’n H.R. Dec, & Rep. 46 (esp. 153-56)
(1976). For a discussion of the cases, see, e.g., Laurence R. Helfer, Note, Finding a Consen-
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Norris v. Ireland defined the parameters of the newly recognized
political reality.® Thereafter, the casés weére not hard. In Europe,
popular cultural norms, the habits of ordmary FEuropean citizens, make
it exceedmgly difficult to find particularly serious reasons that create a
pressing social need to criminalize sexual activity between men. Be-
fore the court, the government argued that the “moral fibre of a
democratic nation is a matter for its own institutions and the Gov-
ernment should be allowed a degree of tolerance, . .. 2 margin of ap-
preciation that would allow the democratic legislature to deal with
this problem in the manner which it sees best.” The court rejected
this argument, stating that to make such a determination, “the reality
of the pressing social need must be proportionate to the legitimate
aim pursued.”” The court rebuffed the government’s attempt to pre-
clude it from review of Ireland’s obligation not to interfere with an
Article 8 right when it deals with the “protection of morals.” The
Court also noted that serious reasons must exist before government
interference can be Iegmmate for purposes of Article 8. Once again,
citing a portion from Dudgeon v United Kingdom regarding the lack of
evidence showing that the non-enforcement of Northern Ireland’s
relevant law had been detrimental to the moral standards of its peo-
ple or that there was public demand for stricter enforcement of the
law, the court held that “it cannot be maintained that there is a ‘préss-
ing soc1a1 need’ to make such [homosexual] acts criminal offenses.”®

Yet in none of these cases did the ECHR attempt an “empty” in-
terpretation of the relevant provisions of the Convention. Each of the
cases provided the usual context for interpretation: the European
Court of Human Rights constructed a context for interpretation
based on the social customs and understandings of the people on
whom the interpretation falls. Interpretation in the context of margin
of appreciation analysis is little more than identification and memori-
alization of current practice. More than that, however, it amounts to a
conscious assurance that the “law” applied will always be contextual-
ized within current social habits; the law will “evolve.”

sus on Equality: The Homosexual Age of Consent and the European Convention of Human Rights,
65 NY.U. L. Rev. 1044, 1079 (1990).

65 See generally 13 Eur. Ct. HLR. (ser. A) (1988).

6 Id. q 42.

57 1d. 9 44,

& Id.  46.
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B. General Principles of Community Law

The European Court of Justice (EC]) has established the practice
of fashioning substantially extra-constitutional principles, which it
then applies to its interpretation of the “quasi-constitution” of the
European Union (EU) as “General Principles of Community Law.”89
Principles of law are rules of conduct “prescribed in the given circum-
stances and carrying a sanction for noncompliance.”® General rules
or principles work like doctrine “though they can be vindicated like
any particular rule, they serve a dual purpose: as pointers to interpre-
tation by the courts and as indication of policy to legislators.” As
such, “new principles are adopted into law through judicial decision
making.””?. -

Of course, the primary sources of European law may" appear to
provide at least some small theoretical opening through which the

% The issues of the origin, use, and limitations of the concept “general principles of
Community law” remain controversial in Europe. I do not discuss those questions here.
For a general discussion of the genesis of principles of Community law, see, e.g., D. LASOK
& JW. Bripge, Law & InsTiTUTIONS OF THE EUROPEAN CoMmMUNITIES 179-208 (5th ed.,
1931); Nicroras Emriiou, THE PRINCIPLE OF PROPORTIONALITY IN EUROPEAN Law: A
CoMPaRaTIVE STUDY 115-33 {1996); JoXERRAMON BENGOETXEA, THE LEGAL REASONING
or THE FEurorean Courr oF Justice: TowarDps a EurOPEAN JURISPRUDENCE 71-~79
(1993); see generally Joseph H.H. Weiler, Eurocracy and Distrusi: Some Quesiions Concerning the
Role of the European Court of Justice in the Protection of Fundamental Human Rights Within the
Legal Order of the European Communities, 61 Wass, L. Rev, 1103 (1986).

7 For the difference between general principles of law and legal doctrines, see Lasox
& BRIDGE, supra note 69, at 179 (doctrine encompasses general propositions or guidance
of a general nature).

7 Id. On the interpretive and supra-constitutionat utility of principles in continental
(and especially European) law, see, e.g., |. Iguartua, Sobre “Principios” y “Positivismo Legal-
ista”, 14 REVISTA VASCA DE LA ADMINISTRACION PUBLICA (1986); o generally Lox L
Fuirer, Tue MoraLTy oF Law (1969). Emiliou suggests four applications of general -
principles in constitutional interpretation: to guide to interpretation of primary law, to
guide to the exercise of power under the primary law, to provide criteria for determining
the legality of acts, and to fill in gaps in primary or secondary law to prevent injustice, See
EMILIOU, supra note 69, ay 121

2 Netw. MACCORMICE, LEGAL REASONING AND LEcaL THEORY 236-37 (1978). Taking
his cue from MacCormick, Joxerramon Bengoetxea suggests that general principles, in the
form of norms, assume supra-constitutional dimension:

Political or ethical principles sometimes enter into the legal system disguised.
as supra-systemic principles allegedly referred to or implied by valid norms of
the system or by formal interpretive consequences of these. If such principles
are incorporated into the legal system, e.g. through a court decision, they
might be considered as reasons guiding further decisions, for principles are
regarded as general norms having an explanatory and justificatory force in
relation to particular decisions or to particular rules for decisions.

BENGOETXEA, supra note 69, at 75, citing MACCORMICK, supra, at 260.
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E(J can justify the articulation and application of “general princi-
ples.”” The ECJ has used this mechanism to articulate and apply con-
sciously and deliberately a number of general principles of Commu-
nity law.™* These general principles include fundamental principles of
human rights, which have been read into the jurisprudence of the
European Union,” as well as principles of equality of treatment and a -
number of principles derived from continental law.” :

7 There is only one reference to “general principles” in the primary law. Article
215(2) of the E.C. Treaty provides for E.C. liability in non-contractual matters, “in accor-
dance with the genéral principles common to the laws of the Member States.” E.C. Treaty
art. 215(2). See Jean Vicror Lours, THE CommunaTy Lecar Orper 68 (1980) (suggesting
that this is a specific reference to a term of general applicability). However, the ECJ may
have taken inspiration from other sources. Seg, e.g, Lasok & BRIDGE, supra note 69, at 180
(Art. 173 permits the ECJ to annul an act of the Commumty whlch mErmges “the Treaty or
any rule of law relating to its application.”)

™ See penerally Internationale Handelsgescllschaft mbH v. Einfubirund Vorratsstelle fur
Getreide un Futtermittel 11/70, (1970) ECR 1125, (1972) CMLR 255. In Internationale
Handelsgesellschaﬂ thie ECJ rejecied the notion that the validity of Community measures
could be judged by applying the fundamental or constitutional rules of any of the Member
States. Instead, the ECJ suggested i

. However; an’ examination should be made as to whether some analogous
guarantee inherent in Community law has been disregarded. In fact, respect
for fundamental rights has an integral part of the general principles of law:
protected by the Court of Justice. The protection of such rights, while in-
spired by the constitutional principles common to the Member-Siates, must
be ensured within the framework of the Community’s structure and objective
of the Community. ) .

Id at 1134,

5 See, e.g., Nold v. Commission, case 4/73 915740 ECR 491, 508 (statmg that the EQ]
could draw on international instruments as sources for general principles of human rights
against which Community law could be measured); see also Weiler, supra note 69, at 1113
21. Weiler notes that there will be an element of constitutional politics at play in the
crafting of this general principle 'of Community law; the incorporation of fundamental
human rights into the Community legal order might be characterized as “an attempt to
protect the concept of supremacy which was threatened because of the inadequate
protection of human rights in the original Treaty system.” See éd. at 1119,

76 Equality of treatment has been deduced from a small number of provisions in the
E.C. Treaty that proscribe discrimination on the basis of nationality (art. 7), sex (art. 119)
and production (art. 40(3)). It has been applied to great effect in the area of gender
equality. Council Directive 75/117, 1975 O J. (1.45/19) (the Equal Pay Directive); Council
Directive 76/207, 19 O.]. (L.39)40 (1976) (Equal Treatment Directive).

Perhaps EU law has been as successful as possible in creating equality within a
society where men have traditionally dominated the best paying and most re-
warding jobs, and have had more status than women. Women within the EU
will now strive to challenge their historical role, knowing they have the Equal
Pay and Equal Treatment Directives behind them in support of their efforts
to obtain more prestigious and better paying jobs.
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The process of identifying and interpreting general principles of
community law by the EC], like the ECHR’s interpretive project with
respect to the Convention, is based on the identification of behavioral
consensus and the memorialization of such cornisensus in the interpre-
tation of the basic documents of the EU in the context of the matters
that come before the court. Both implicate the need for inherent
normative consistency based on cultural consensus in the emerging
meta-system of hwman rights. This normative consistency is simulta-
neously superior to and in opposition to the meta-systems of self-de-
termination and respect for cultural and national difference.”

' The ECJ sex discrimination cases Puk v 8. & Cornwall County.
Council® and Grant v. South-West Trains, Lid.” vividly demonstrate this
opposition principle within the European Union. The former case
represents the juridical role of identifying “that which is becoming;”
the latter case represents the juridical role of identifying “that which
is.”®® In Cornwall County Council, the ECJ relied on its expansive inter-
pretation of “one of the fundamental principles of Community law” to
determine that this fundamental principle prohibited employment
discrimination against a transsexual.®! The EC] rejected Britain’s ar-
gumerit that termination of employment “because he or she is a trans-
sexual or because he or she has undergone a gender reassignment
operation does not constitute sex discrimination for the purposes of |

Elena Noel, Prevention of Gender Diserimination Within the European Union, 9 NY.
Inr'e. L. Rev, 77, 91-92 (1996); see generally, Ruth A. Harvey, Equal Treatment of Men
and Women in the Work Place: The Implementation of the European Community’s Equal
Treatment Legislation in the Federal Republic of Germany, 38 Am. J. Comp. L. 31 (1990},

Principles derived from continental law include the principle of propoertionality, which
is akin to ULS. notions of the interpretive constitutional doctrine of “least restrictive
means.” See, .2, EMuxou, supra note 69, at 115-33

77 “I hope to demonstrate that a crossfertilization process is well underway, one that
ultimately may lead to more harmonization of the law in . . . human rights areas.” Richard
B. Lillich, Harmonizing Human Rights Law Nationally and Internationally: The Death Row Phe-
nomenon as a Case Study, 40 ST. Lours U, L.J. 699, 702 (1996} (footnotes omitted) (arguing
for the need for the harmonization of international human righss law). Note, however,
that recent voices have begun to sense that there is a “declining consensus on the role that
the system established by the Eurcpean Convention plays for the protection of human
rights.” Giorgio Gaja, Case Law: Court of fustice, Opinion 2/94, Accession by the Community to
the European Convention for the Protection of Humen Rights and Fundamental Freedoms, 33 Com-
MoN MKT. L. Rev. 973, 989 (1996).

™ Case (-13/94, 2 CM.LR. 247 (1996).

7 Southampton Indust. Tribunal, Case C-249/96, (1998) All ER (EC) 193.

# See Cornwall County Council, Case C-13/94, 2 GM.L.R. at 247; Grent, Case C-249/96 at
193.

8 See Cornwall County Council, Case ¢-13/94, 2 CM.LR. at 263,
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the directive.”? The British, of course, were right in a way; discrimina-
tion applied equally to men becoming women, as well as to women
becoming men. Instead, the ECJ] accepted the finding of the ECHR
that transsexuals “form a fairly well defined and identifiable group.”s®
As such, discrimination against transsexuals could fall within the gen-
erous ambit of fundamental interdiction of sex discrimination.$ “To
tolerate such discrimination would be tantamount, as regards such
person, to a failure to respect the dignity and freedom to which he or
she is entitled, and which the Court has a duty to safeguard.” Here,
the ECJ determined that transsexuals had become generally accepted
as a sex. On that basis, it was neither new nor odd for the ECJ to apply
the law of sex discrimination to them.

The ECJ did not glean any such duty to safeguard when the dis-
. crimination complamed of was based on the complainant’s sexual
orientation. In Grant, a female public employee sought to challenge a
rule denying her partner, also a woman, travel concessions that the
employer made available to unmarried couples of the opposite sex
who were in a meaningful relationship. The ECJ could not here bring
itself to apply the expansive interpretation of fundamental law it had
recently articulated because that would have required the articulation
of a standard of acceptable norm which it did not believe was yet ei-
ther a norm or generally acceptable. In the space between transsexual
and sexual orientation, the EC] marked the boundary between
identification and creation. Thus the arguments, which the court
swept aside as ineffectual in Cornweall County Council, became compel-
ling in Grant. Britain made the same argument it had made in Corn-
wall County Council-~that the regulations do not constitute discrimina-
tion on the basis of sex. This time the ECJ agreed. Orientation is not
gender; “[s}ince the condition imposed by the undertaking’s regula-
tions applies in the same way to female and male workers, it cannot be
regarded as constituting discrimination directly based on sex.” This
language differs from that in Cornwall County Council, in which the
same court declared such “discrimination [against transsexuals]

52 Id. at 262, 263,

8 Id. ar 262-63.

8 Cornwall County Council, Case C-13/94, 2 CM.L.R. at 262-63.
8 Jd.

% Grani, Tribunal, Case C-249/96 at § 28 (emphasis added).






