


. FORGING FEDERAL SYSTEMS WITHIN A
MATRIX OF CONTAINED CONFLICT:
THE EXAMPLE OF THE EUROPEAN UNION -

- Larry Catd Backer®: = - - -
S 3'I'NTR'ODUCTI'ON: [

“Harmonization, subsidiarity “as natiorialist “affectation,
and cultural solicitude are the “communities” of basic socio-
political forces which continue to shape the character of the
emerging European Union (EU). Harmonization embodies
the centralizing impulse of conformity with norms imposed
usually at the level of greatest governmental generality in a
federal system. Subsidiarity, understood as a form of solici-
tude for political nation-states, and. cultural solicitude each
‘embody the impulse of resistance. to. any norm-making
authority gréater than the ‘nation” or the.fVolk.” Where
federation, nations, and Volk occupy: the same political and
geographical space; conflict on' a number of levels is con-
stant and inevitable. .. O U L

- The purpose of this Article is to explore the complex, con-
tradictory, and fluid ways these “communities” ‘of asgpira-
tions function to define and redefine the relationships
among a federal Europe, its constituent nation-states, and
the hodgepodge of peoples who seem averse to unity.. EU
constitutionalism’ can be most usefully thought of as short-
hand for the way Community institutions, Member States,
and subnational peoples, each embodying distinct visions of
the meaning and limitations of union within Europe, strug-
gle to redch some sort of equilibrium. ~“To the outside
world, Europe may appear unified, but inside, the voices of
dissent and discord are becoming:louder.”
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Professor of Law, University of Tulsa College of Law, Tulsa, Oklahoma.. . - .
' Sari KM, Laitinen-Rawana, Creating o Unified Europe: Maastricht and Be:
yond, 28 INT'L LAW. 973, 975 (1994). o
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This struggle is neither unique to the EU, not to this cen- -
tury. Indeed, especially since the nineteenth century,
Europe has served the world as a wonderfully frightening
example of the sociopolitical dementia resulting from the
excesses of this struggle. This dementia has taken the form™
of a sociopolitical multiple personality disorder in which the
forces. of -harmonization, subsidiarity, and culture, in the
form of empire, nation, and Volk, have produced the ex-
cesses of the last fifteen hundred years. e

First," Eurcpe has subjected itself to a' fifteen-hiindred-
year search to recreate the Imperium Romanum. The goal
of these repeated efforts has been ‘to draw Europeans to-
gether under a uniform “law,” the intrusiveness of which
has varied with each empire. From the disintegration of
the Roman Empire until the twentieth century; the Roman
Catholic Church had more success in unifying Europe than
any other-organization: = Prior to the ‘Protestant Reformg-
tion and the rise of modernity, the: Church imposed a uni-
form system of norms, backed by its legal system, across
most of Europe. The Church, however, was not the sole en-
tity seeking to unify and dominate Europe. The’ history of
Europe through this century has witnessed countless politi-
cal and military attempts to unify the continent. Harimoni-
zation is what I call the craving for normative enforceable
uniformity within Europe; whether this urge to unite is ex-
pressed in:political, legal; or moral terms.”. “When I-speak

.." Within the European Union, harmenization of the sort with which I deal in
this Article pervades the fundamental Zeizgeist of the organic docviments of the BU.
The reference here is to the Treaty Establishing the European Eeoricmic Commu-
nity, Mar. 25, 1857, 298 U.N.T.S. 11 [hereinafter EC.TREATY].  For amendments
prior to the ratification of the Treaty on Buropean Union, see TREATIES ESTAB-
LISHING THE EUROPEAN COMMUNITIES 801 (EC Official Pub. Office, 1987). The full
text of the last amendment of the BC Treaty, the Treaty on European Union, aleng
with the text of the EC Treaty as amended, can be found at 1992 O.J. 224 11992] 1
C.M.L.R: 573 (1992) [hereinafter BT TREATY]. Consider the Preamble of the EU: -
Treaty, which speaks of laying “the foundations of ever closer wiion among the peo-
ples of Burope,” with the intent “t6 confirm the solidarity which binds Europe.” As
one of its tasks, the EU is'to increase the “social coliesion and solidarity among the
Member States.” EU TREATY art. 2. See also id. art. 3(j) {describing the sirength-
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of uniformity I have generally in mind not only the situa-
tion of identical norms, but also a situation in which norms
are diverse but lead to essentially identical results.” . The
impulse to harmonize tends to seek the political and geo-
graphzc space of grea‘test generality. The power to harmo-
nize the-underlying norms which: guide and limit the possi-
bilities - of lawmaking is  the ultimate- power of modern
government: - Russian socialism and German ' national-
socialism certam}y proved these points in extremis.  How
this power is shared among the levels of government in a
federal system Wlll determme the relative authomty of each
level . L o L

Second durmg thls fifteen hundred-—year perlod Europe-
ans have also sought to preserve the mdependence of their
particular; and by their accounts diverse, way of life.. They
have resisted all but the most general and. theoretical un-
derstanding of themselves as Europeans. Instead; Europe-
ans prefer to identify themselves as ' German, French,
Swedish, and the like. - Accepting this basis for:political
identification often leads to the conclusion that the harmo-
nizing power of law and politics cannot be asserted within
the category “Europe,” but must instead devolve to Europe’s
political component parts. As such; the uniformity of har-
monization is possible only within the confines of nation-
states in-which the vast majority of the people indulge in
the belief that they share strong group feelings based, for
example, on language, custom, and history. Each nation-
state retains for itself the ultimate power to impose norms
and to implement law within their respective territories.
There can be no hlgher soverezgn authority than the nation-
state : _ ;

ening of Européan social cohesion as an actnnty of the Commumty) See discussion
at Part LA, infra. -

* Eric Stein, Umformtty and Dwerszty in o Divided- Power Syitem: The United
States’ Experience, 61 WASH. L. REv. 1081, 1082 (1986).
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The .creation of the legal category “international law”
serves to emphasize this point. This category provides a
space in legal theory within which nation-states can differ-
entiate, quantitatively and qualitatively, the instruments

and--effects--of - théir -governance from those - of - other- - -

“arrangements.” .. Treated as ‘a different and. subordinate
“species”  within. the family “law,” regimes: established
through interstate arrangements, including those compris-
ing the EU, can be treated as never rising to the dignity of
“government.” Supranational entities can then be dis-
missed as creatures of this law among nations, from which
the law of nations is relatively insulated. As a consequence,

even Supranational entities like the EU can be margmal—
ized and contained ‘as something less than a “nation” or
“federatlon “and the ' constituent nation-states of ' this'.
umon can remam the center of the p011t1ca1 umverse

‘The European Umon CE su'bszd.zarzty concept compmses the
current embodiment: of this notion -and represents an at-
tempt to:preserve :significance’ of - the -Member States.’

_“.. The German courts have expressed this notion most forcefully.. They charac- -
terize the EU as a mere association of niation‘states, each of whick retains its full”
sovereign identity (Smatenbund} (“confederation”™), rather than as a federal state,
such a§ the United States.or the German’ Repubhc (Bundesstaat) (“federal state”): in
which the central or highest level of atthority has its own national: character: See
Cases 2 BvR 2134/92. & 215%9/92, Brunner. v. Europearn Unjon Treaty, [1994] 1
CMLR 57 (BVerfG 1993). The BU'is not accorded the’ d;gmty of an ‘independent
state, but is rather a mere collectzon of states ceoperatmg to ati:am certam Iumted .
ends .

. The EU Treaty added a new Sectmn 3b: Section 3b contams three expres-
sions of restraint on the tise of power by Community institutions: to “act within the
limits of the powers conferred upon it by this Treaty ard of thé objectives assigned
to it therein,” to prohibit the Community from taking action “beyind what is néces-
sary to achieve the objectives of the Treaty,” and to observe the principle of subsidi-
arity. The principle of subsidiarity is set forth in the second paragraph of Section
3b:

Tn areas that do riot fall within its exclusive competernice; the. Community -
shall take action, in accordance with.the principle of subsidiarity, only if -
and in so far as the objectives of the proposed action cannot be sufficiently
achieved by the Member States and can therefore, by reason of the seale or
effects of the proposed action, be better achieved by the Community.
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Bound up in subs1d1ar1ty or national solicitude is the: sug-
gestion that supranational -entities are little more than
well-organized networks .of legal: obligations among sover-
eign states. Subsidiarity ultimately rejects the independent
power of the networks of obligations to impose normative
limits on the power of the nation; except to the extent the
nation-state permits it. _

Thzrd Europeans have a iong hlstory of elevatmg llnguzs-
tic, rehglous, and ethnic similarities -into. something. ap-
proachmg nationhood.  Membership in ethnic nations is a
function of birth or sometimes personal choice when-the
acolyte is accepted into the community. - This cultural sepa-
ratenéss transcends national borders.. As a consequence,
multiple ethnic “nations” may: inhabit one political nation-
state. This subnational (or:non-national) identity survives
the: . political, : dynastic; ideological;  and : military unions
which have been cobbled together over the:course of that
same: fifteen-hundred-year period.. . The result is that. a
“Hungarian” citizen of Slovakia: carries, a Slovak. ‘passport,
but -somehow: remains: “Hungarian.”. - To a Catalan or
Basque “nationalist,” the: entlty “Spam may be as empty as
the entlty “Europe S SR N

_ The modern anthem’ of thls ‘notion’ is natio'ﬁal' :self-
determination,” though the: process substantially predates
the label::With good: reason, Europe has demonstrated a
love-hate: relat1onsh1p with: thls sort of tribal culture. Un-
checked; cultural differences: acquire political- dimension.
The recent tribal struggles in.Yugoslavia remind us of the
power -of “cultural - difference: . The old- division- between
Catholic and Jewish Poland after Casimir the Great; which
took the form of separate law courts, laws, norms,. and the
like, provides a-more-ancient and equally tragic exampie
The greater the deference to cultural or ethnic divisions, the
greater the power of such groups to resist supranatzonal
and even national harmomzatlon, and the weaker the mul-
ticultural government. Perversely, the less the deference to
such ethnic realities, the greater the potential mstablh'ty of
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nations. with multiple ethnic divisions.. Today, Europe
keeps potentially incompatible systems of cultural norms
firmly in check.. The nonpolitical and non-normative ex-
pression of culture is. protected; everything else is sup-

pressed.  Cultural solicitude is what I'call this guarded ac-

knowledgment of the power of Volksgeist.
The multileveled tensions between locality, nationality,
and. generality provide a superior framework for under-
standing - the character-and future-troubles of the union
which Europeans are‘attempting to build; “the mysteries of
fwhich] . .-are at least as difficult to understand as those of
the Trinity.” These tensions are the essentially. irreconcil=
able'parameters-at the core of an unchanging post-Roman
European Gemeinschaft. T'will suggest that the “new legal
order” emerging with the present European Communities is
informed and shaped by these forces to the same extent as
those forces have informed and shaped: all other nation-
states and federations in the West. As such, the tensions
and oppositions of harmonization, subsidiarity, and cultural
solicitude provide an important source for understanding
both how: conStztutmnahsm works: in the present Commu-
nity ° system' and how that system wzll "respond to socm-
ohtlcal Stlmuh 111 the commg years . : o -

Parts I and: o examme harmomzatmn : subs1d1ar1ty, and
cultural solicitude as the basic commumty of forces shaping
the expression of federal organization in the West. Each .
acts as a variable'in a matrix describing all culturally pos-
sible forms of’ European federalism. As the values of these
variables change; so too does the character of European fed-
eralism, bouncing between the two fundamental cultural
patterns of sociopolitical organization: in:the West, ~ One is
represented by the universalizing totalitarianism of Impe-

* 1 ROBERT MUSIL, THE MAN WITHOUT QUALITIES 199 (Eithne Wilkins & Ernst
Kaiser trans., Perigree Books ed. 1955) (1930). Musil; of course, was making a ref-
erence to Austro-Hungarian “nationhood.” I believe it applies as well to the Euro-
pean Union.



1998] FORGING FEDERAL SYSTEMS 1337

rial Rome. The other is most recently represented by the
anarchy of Austria-Hungary’s version of federalism.

Part 111 suggests some consequences of pan~European

federal constitutionalism in the context of harmonization, . |

subsldlamty, and cultural solicitude. European federalism
provides. an arena, in the form of proceduralism, in which
the opposing 1mperat1ves of harmonization and national
and cultural solicitude are constantly adjusted. Yet Euro-
pean constitutional proceduralism, as currently practiced,
carries the dangers of cultural trivialization and the ten-
dency to elevate and. preserve artificial cultiral expression
for the-amusement of dominant groups. - Lastly, a proce-
duralism that appears to permanently situate a normative
power at one level of a federal system can delegitimize the
federal® enterprise when shifting values reorder the power
relations: between federal, national, and subnational levels.

Part IV exammes the ramlﬁcatlons of the normatlve in-
stablhty which follow from the constant need to balance
harmonlzatlon, subs1(i1ar1ty, and cultural sohcmlde Euro-

shlftmg concentrations: of: powetr between supranatlenal
national, and subnational :governments. European feder-
alism is stable only when it-allows for changes to the fed-
eral system.  Such contained instability holds the promise
for a stable European: federation if Europeans can assert
the polztlcal will to malntam the System 3 :

1

Harmonization, subsidiarity, and cultural solicitude are
the variables of the matrix within which the union of
Europe: develops The particular way in which a federal
system is manifésted, as well as the relationships between
supranatmnal national, and subnatwnal power is a func—
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tion of the intersection of these three parameters. Within
these parameters, federal systems can assume an almost
unlimited number of forms, and the form of any federal sys-
tem can shift dependmg on the relative importance of each

of the parameters in the particular system. The European =~

Union today presents an example of one point of intersec-
tion ‘of the values of the three parameters; the United
States, GATT, and the United Nations represent still oth-

- Three consequences, significant for the development of
the EU, flow directly from this construction. First, there is
an inverse relationship between the power to set norms, in- -
herent in harmonization, and the efficacy of subsidiarity.
The power to declare fundamental rules at one level of gov-
ernment is the power to limit the possibility of the assertion
of power by all subsidiary governments. - Historically, the
European Court of Justice (ECJ) has 1tse1f acqu1red the
power to art1cu1ate fundamental norms governing all asser-
tions of power by any: ‘government, within the EU. The nec-
essary consequénce of this assertion has been to- limit the
discretion of subsidiary units of’ govemment the Member
States of the Commumty, to order their ! mternal affalrs T

Second cultural. sohcltude is grounded in: exceptlonahsm =
and as: such s subverswe The gravamen of cultural s0-
“cannot; apply”? It the mapphcable is merely 1nc1dental and
the -alternative is'related to' the imposition rejected, then
subversion exists only as an irritant.. If the inapplicable in-
volves a rejection of norms set either at the national or su-
pranational level, then it implies metaphysical secession.
Europe has had a tragic history with secession of this type.-
Since the Second World War, Europe has attempted a deli-
cate balance between permitting subnational peoples the

" This should not be confused with the jurisprudential notion of internal affairs,
that is, the rule that “the provisions of the Treaty . . . cannot be applied to situztions
which are purely internal to a member-State”  Case 115/78, Knoors'v.Seeretary of
State for Economic Affairs, 1979 E.C.R. 399, 410, [1979] 2 C.M.L.R. 357, 367 (1979).
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power to express their “identity” and enforcing a uniform
application of “really important” sociopolitical norms at the
national and federal levels. For the moment, the Member
States have reduced cultural solicitude to touristic artifacts,

such as colorful costumes and exotic languages. Yet within
this construct lies: the poss1b1111:y of real rechrectmn in the
flow of power. : s olve ol

Thlrd European constztutmnahsm is mherently unstable
No one plaee within the matrix provides the perfect mix of
harmonization; subsidiarity, and cultural solicitude. ~The
optimal combmatlon and thus the expression of European
constitutionalism, will always be a function of the values
placed on the three variables by peoples with:the power to
~ implement such valuation.  The particular mix of harmoni-
zation;-subsidiarity; and cultural solicitude represented by
any one place within the matrix will endure only for-as long
as the valuations producing that mix of the three variables
have currency or the: people 1mplementmg such a mix have
the power to mamtam 1t R : .

. For the moment the European Commumty has chosen to

vest great value in harmonization at the federal level.
Fundamental harmonization from the top down is- evi-
denced by the development of the ECJ’s general principles
of law. 'General principles are the most dramatic method
through which government at the federal level constructs
the ‘normative: limits of the: power "of subsidiary govern-
ments.  Ag*a result, the ‘ambit within which subs1d1ar1ty
can operate 18 substantially reduced. .

The doctrmes of Commumty 1aw autonomy and suprem-
acy effectively shift legislative power to the federal level.
The “doctrine of autonomy essentially p031ts the existence
and independence of the Communities as a political unit of
government. In its absence, what passes for the Commu-
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nity would amount to little more than collective obligations
of the constituent states. Autonomy is the name the ECJ
has- given to the very notion of federalism so taken for
granted in other federal states. Autonomy contains the

idea that the Community is set apart from its constituent =~

states. The Community, taken as a whole (under the doc-
trine of unity), constitutes an independent government with
concurrent competence over the territories of the constitu-
ent states.” Autonomy serves as a shield against Member
State encroachment upon the governmental preroga’clves of
the Commumty S

Havmg defined the complex obhgatzons and undertakmgs
in the:Community. treaties as forming a government does
not-resolve the question of the status:of that government
relative to existing nation-states:. The doctrine of suprem-
acy provides such a definition of posmon While the notion
of federalisim does not invariably lead to the conclusion that
the actions of the government of the most general jurisdic-
tion ought to be supreme within its areas of competence,
the ECJ has attempted to impose the American model on
the Member States.” Under this conception of federahsm

. % See, e.g., Cases 9 & 58/65 Acc1a1er1e San Mmhele SpAv ngh Authomty, 1967
E C Rolo. .

‘See, ez Case 34/73 Varmla SpA V- Ammnnstrazxone Itahana deIle Fmanze
1973ECR Q8L i
v See Case. 26/62 NV Algemene Transport— en; Exped.ltle Ondernemmg van
Gend en Toos.v: Nederlan&se Tariefcommissie; 1963 §.C.R:'1, 12, [1963] C M L. R
105, 129 (1963} In now often quoted Ianguage, the ECJ stated that '

T the Commumty const1tutes AT legal order of mternatmnal 1aW for the_ :
" benefit of which the states have limited their sovereign rights; albeit within.
limited fields, and the subjects of which ¢omprise not only Member States
but also their nationals. Independently of the:legislation of the Member

States, Community law therefore not only imposes obligations on individu-
als but is also intended {o confer upon them rights which become part of

- their legal heritage. These rights arise not only where they are expressly.
granted by the Treaty, but also by reason of obligations which the Treaty .
imposes in a clearly defined way upon individuals as well as upon the
Member States and upon the institotions of the Community.

Id.
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the constituent states of the federative enterprise cede sov-
ereignty upwards to the (now autonomous and independ-
ent) federal government." While there may be substantial
unanimity within the constituent states with respect to the
validity of the principle of autonomy, there is significantly -
less unanimity with re”sgect to the validity of the notion of
Community supremacy.” = =~ e e

It is true that autonomy and supremacy do not provide
vehicles for the assertion of limitless power. The federation
can exercise power only within its areas of competence. The
essence of federalism is.a formal, contractually-based limi-
tation on power among the institutional participants of the
federation. Thus; while the basic level of a federal system,
usually the constituent state, might claim residuary power,
the higher levels of such a system usually may assert only
such power as may be conceded by its constituent parts, i.e.,
the parts holding the residuary power.. In both the EU and
the United States, the residuaTy power resides in the State.
The federal layer of government operates within the con-
straints of the concessions made by these residuaries;. In
the EU, the Commission, Council, and ECJ share signifi-
cant responsibility for harmonization among the Member

Y Gee Case 6/64, Costa v. Ente Nazionale per 'Energia Elettrica, 1964 E.C.R.
585, 593, [1964] C.M.L.R. 425, 454 (1964). By creating a Community of unlimited
duration, having its own institutions, its own personality, its own legal capacify and
capacity of representation on the international plane, and, more particularly, real
power stemming from a Hmitation of sovereignty or a transfer of powers from the
States to the Community,.the Member States have limited their sovereign rights,
albeit within limited fields, and have thus created a body of law that binds both
their nationals and themselves. Id. See also Case 11/70, Internationale Handelsge-
sellschaft mbH v. Binfuliv- und Vorratsstelle fiir. Getreide und Futtermittel; . 1870
E.C.R. 1127, [1972] C.M.L.R. 255 (1970) [hereinafter Handelsgesellschaftl; Case
48/71, E.C. Commission v. Italy, 1972 E.CR. 527, (1972] C.M.L.R. 699 (1972). ...

2 Macarthys Ltd. v. Smith, 19791 3 C.M.L.R. 44 (Eng. C.A, 1979) (per Denning,
MR); Cases 2 BvR 2134/92 & 2159/92, Brunner v. European Union Treaty, [1994] 1
C.M.L.R.-57 (BVerfG. 1993); Case 2 BvL 52/71, Internationale Handelsgesellschaft
mbH v, Binfuhr- und Verratsstelle fur Getreide und Futtermittel, [1974} 2 C.M.L.R.
540 (BVerfG 1974) (hereinafter Solange I]. : :
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States within the conﬁnes of the power conceded them by
the Commumty treaties,” : :

However, the notion that neither the United States nor

the. EU. can assert: authority beyond their respective gOv-

ernance documents has not served to limit the expansion of
federal governmental power in pohtlcal cultures in which
harmonization is highly valued. As in the United States,
the Community institutions, and the ECJ in particular,
have never hesitated to find: such competence to-be breath-
takingly broad.” = As Jean-Victor Louis has suggested re-
lymg on the Work of P1erre Pescatore

Faced With'the' task of interpreting a constitutional
framework that gives the Community’s institutions
wide "powers to implement its goals, the Court has
gone beyond the technical rules laid down in the Trea- _
ties themselves to establish the fundamental prinei-. -
ples on: Whmh the:‘creation of the Community is
- based. 0~ The prmczples n: questmn are equahty,
-freedom sohdamty and umty % . =

The ECJ s extraordmamly broad (and Some mlght argue
EU Treaty-expanding) interpretation of, for instance, Arti-
cles 9, 30, and 48, coupled with the “dlscovery” of consumer
protectlon and consumer fraud are Well known and will not
be d1scussed here ' : -

On the institutional framework of the Community, see, e.g; D. FREESTONE &
J.5."DAVIDSON, THE INSTITUTIONAL FRAMEWORK OF THE EUROPEAN COMMUNITIES
( 1988) The EU Treaty's emphasis on harmonization is discussed at note 2,'supra. -

“See Case C-107/84, Asscher v. Staatssecretaris van Financisn; 1996 E.C.R.
1-3089, [1996] 3 C.M.L.R: 61 (1996) (although direct taxation fell within the compe-
tence of the Member States, they nonetheless had to exercise that competénce con-
sistently with Commumty law ‘and therefore aveid any overt or covert discnmma—
tlon oni grounds of nationality). -~

- JEAN-VICTOR LOUIS, THE COMMUNITY LEGAL ORDER 50-51 (2d ecI 1990)

* See, e.g., Case C-279/93, Finanzamt Koln-Altstadt v. Schumacker, 1995 E. C R.

1-225, [1996] 2 C.M.L.R. 450 (1998); Case C-30/94, Wielockx v. Inspecteur der Dl-
recte Belastingen, 1995 E.C.R. [-2493, {1995 3 C.M.L.R. 85 (1995). -

13
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Formal competence, as such, does not always provide a
helpful way to understand the limits of the power a federal
organization can assert. Real power lies not in the EU
Treaty’s black letter law, but rather in inferences drawn
from the document suggesting a normative governance
structure. This normative governance structure provides
the basic rules for reviewing all exercises of power, as well
as the basic social postulates' from which all other rules
emerge.” Just as the Ten Commandments, or perhaps even
the Twelve Tables, provided the basis on which sccial order -
is built and all other actions or rules could be judged, so too,
the creation of an equivalent set of basic norms permits as-
sertion of a tremendous power to impose a normative gov-
ernance structure on everyone subject to basic norms. The
power need not be exercised directly.. Norms are pervasive
within any system in which they exist merely by the fact of
their articulation and acceptance. = = - T

The “new legal order” rhetoric of the Community provides
the conceptual framework for establishing norms at the
Community level. Within the constitutional ‘context, the
doctrines of autonomy and supremacy: provide the frame-
work for the possibility of establishing norms at the Com-
munity level, while the development of general principles of
Community law provides' the substance ‘of such norms.”
For this purpose, the ECJ has chosen to look, not only to
the general principles inherent in the EU Treaty, but also
to general principles of interpretation, and more impor-

¥ The issues of the origin, use, and limitations of the concept “general principles
of Community law” remain controversial in Europe. I do not discuss those guestions
here. For a general discussion of the genesis of principles of Community law, see,
e.g:; D. LASOK & -J.W.. BRIDGE,. LAW & INSTFTUTIONS OF THE EURCPEAN COMMU-
NITIES . 179-209 (5tH. ed::1991): NICHOLAS EMILIOU, THE PRINCIPLE' OF PROFOR-
TIONALITY TN EURGPEAN LAW 115-33 (1996); JOXERRAMON BENCOETXEA, THE LEGAL
REASONING OF THE EUROPEAN COURT OF JUSTICE 71-79 (1993); Joseph H.H: Weiler,
Eurocracy and Distrust: Some Questions Concerning the Role of the European Court
of Justice in the Protection of Fundamental Human Rights Within the Legal Order of
the Buropean Communities, 61 WASH. L. REV. 1103 (1986). o



1344 EMORY INTERNATIONAL LAW REVIEW [Vol. 12

tantly, to the general principles that the ECJ finds are (or
have become) comamon to the laws of the Member States.”

Concessmns of power to the federal level may be taken as

. .weli as given. The single most important concession of this. .. -

type has been taken by the ECJ, not by the political bodies,

which have embarked on the amb1t10us project of creatmg
the normative foundation for social and political union. In
the form of juridically crafted fundamental principles of
Community law, this appropriated concession of | power cre-
ates the framework for all political and social discussion.

This approprlatlon is intentional. The ECJ has not shrunk
from conceding, on occasion, that the real basis for deter-
mining “fundamental pr1m:1ples lies outside the express
language of the EU Treaty.” Consequently, the exercise of
this power has been problematlc for the ECJ, espemaliy
when it has asserted the power to impose conduct norms in
the arena of “human rlghts ** The ECJ has made it quite

. ® In Case 4/73, Firma J. Nold v. E.C: Commnsswn, 1974 E.C.R. 491, [1974] 2
C.M.L.R. 338 (1974}, the ECJ identified the sources from outside the EU Treaty for
the constructmn of general pnnmples of Commumty human rights I

[T]he Court is: bmmd to draw msp1rat1on from constltutmnai trad1tmns- -
common to. Member States, and: it cannot therefore uphold messures which L
" are incompatible with® ftmdamental nghts recogmzed and protected from_' T
- the’ Constltutmns of those States SR SRR '

i Slmﬂariy, mternatmnal treatles for the protec _ of human r1ghts on
" which the Member States have collaborated,] or of swhich ‘they are signato:
ries, can supply guidelines which should be followed within the framework

of Commumty law. .

1974E C.R:at 507 ' [1974] 2 C:M.LR: at 354."

- Weiler, supra note 17; at 1105. : " T ol

See id. There is only one reference to* general prmmples in the primary law.
Article 215(2) of the EC Treaty provides-for BEC liability in fioncontractual matters
“in accordance with the ‘general principles common to the laws of the Member
States.” BC TREATY art. 215(2). See also LOUIS; supra note 15, at 120 (suggesting
that Article 215(2) is a specific reference to-a term of general apphicability).. How:
ever;, the ECJ may have taken inspiration from other sources. See, e.g., LASOK &
BRIDGE, supra note 17; at 180 (Article 173 permits the ECJ. to annul an act of the
Community which: 1nfrmges “the Treaty or any rule of law relating to its apphca—
tion”).

20
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clear that it retains the authority to determine the scope of
those general principles of Community law applicable to the
Member States and all who reside within them.” In effect;
an organ of the supranational entity now reserves for itself
the power to determine the extent of its power to define the
conduct parameters of all 'subordinate entities.” This is a
very neat trick; one which significantly increases the power
of the EU for the purposes of doing “good things,” but also
one permitting a substantial intrusion on the autonomy of
the Member States.” The ECJ has the discretion to deter-
mine the baseline and permissible deviation from Commu-
nity standards™. through. the Court’s. power to declare
“tundamental principles of Community law.” -

‘Thus, general principles of Community law serve as a
limiting principle for Member State autonomy, even with
respect to ‘areas where the Member State has legislative
authority.” - The United States equivalent is the- enuncia-

.. See Weiler, sypranote 17.. e e e e

" Certainly, since Stauder, the ECJ has asserted that fundamental rights’ are
“epghrined in the general principles of Community law and protected by the Cotrt.” .
Case 20/69; Stauder v: City of Ulm, 1969 E.C.R: 4195425, [1970] C.M:L:R: 112, 119
. BCJ supervision also permits the institutions of the supranational entity to
resist intriisions into their power from: potentially: competing organs of norm mak-
ing.” Thus; for example, the ECJ has: resisted permiitting the EU from: acceding to
the Council of Europe’s 1950 Convention for the Protection of Hurmah Rights dnd
Fundamental Freedoms. See, e.g., Giorgio Gaja;, Case Law: Opinion 2/94; Arcession
by the Community to the European Convéntion for the Protéction:.of Huian Rights
and Fundamental Freedoms, 33 COMMON MKT. L. REV. 973 (1996) -~

*  Handelsgesellschaft, 1970 E.C.R. 1127, 11972] C.M.L.R. 255 (1970), 0~ - -

B (ase C-13/94, P.v.S. & Cornwall County Council, 1996 E.C.R. 1-2143, 1-2165,
[1996] 2 C.M.L.R. 247; 263 (1996). For a discussion of the interpretive and supra-
constitutional utility of principles in continental (and eypecially Eurcpean) law, see
J. Iguartua, Sobre “Principios” y “positivismo Legalista,” 14 REVISTA VASCA DE LA
ADMINISTRACION - PUBLICA (1986).. Cf LoN L. FULLER, THE MORALITY OF LAW 106~
18 (rev. ed. 1969). Emilicu suggests following four applications of general principles
in: constitutional interpretation: (i) to-guide interpretation of primary Jaw, (i) to
guide the exercise of power under the primary law, (iii) to. provide criteria for de-
termining the legality of acts, and (iv) to fill in gaps in primary or secoridary law o
prevent injustice. EMILIOU, supra note 17, at 121. ; . _

®  Joxerramon Bengoeixea-suggests how general principles, in the form of
norms, assume supraconstitutional dimension: ’
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tion of federal constitutional principles as against the power

of both federal and state political units. General federal
constitutional prineciples supply the mterpretative nerms
Amerzcan courts apply to interpret legal codes.” Romer v:

Evans™-exemplifies the ECJFs constitutional perspective. In-

Romer, the U.S. Supreme Court held that an amendment to
Colorado’ s -Constitution,  enacted: in.-a state referendum;
violated the Equal Protection Clause of the federal Consti-
tution.”  The amendment precluded. all governmental ac-
tion designed to protect the status of persons based on their
“homosexual, lesbian or bisexual orientation, conduct, prac-
tices or relatlonsths *® Colorado, like any American state,
has the legislative authomty to amend its: constitution by
popular referendum. General principles of American con-
stitutional law, however, prevented Colorado from vzolatmg
the harmcmzmg norms of the pnnc:s.ple of equal protectlon

Interpretwe prlnc1ples of “American constitutional- 1aW
like general principles of Community law, are examples of
metaharmonization—norms intended to Immt the range of
acceptable action by subordinate governments. Subgroups

: Pohtical ot ethical pnncxples sometlmes enter 1111:0 the legal system dIS-. :

i guised: as supra-systemic principleg: allegedly referred to or implied by valid -
norms of the system or:by formal or interpretive: consequences of these: If .-
such principles are incorporated into the legal'systein; e.g- thriugh a court -
decisiofy; they. might be: considered: as reasons guiding further decigions, for: .7
principles are regarded as gerieral norms-having an explanatory and justifi=r
catory force in relation to: partmular decmons or to pa:rtmuIar rules fer de- Lo

cisions.: o - : : :

BENGOETXEA supm note 17 at 75 (c:tmg D. N MACCORMICK LEGAL REASONING
AND LEGAL THEORY 260 (1978)).

Larry Caté Backer, Fairness as o General Principle of Amerzcan Constztu
ttonal Law: Applying: Extra-Constitutional Principles in Constitutional Cases in
Hendncks and M.L.B., 33 TULSA L.J. 135, 160-61 (1997). .

- 517 U5 620 {1996} For a discussion. of this case, see Larry. Catd Backer,
Readmg Enfrails: Romer VMI and the Art of I_)m.ﬂ:i"amb Equal Protectzon 32 TuLsa
L.J. 361 (1997). . : . _ .

® Romer, 517 U.S. at 635 36 .
* Id. at 624 (quoting COLO. CONST. art. 11, §30(b})
* Id. at 634-35.






