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13  Theintroduction of a single currency within most of the EU is an event with great prac-
14  tical and symbolic effect. For those hoping for the creation of a European state, these
15 symbols and effects portend a move towards greater union, one step closer to federa-

tion. For others, the euro portends a forced amalgamation of incompatible parts, a
regression to a time within Europe before the passions of self-determination forged the
current political map of Europe. This article examines two of the great criticisms of

18 (loser union: the first, that there is no singular people to be united within one ‘state’;
19 the second, that whatever the merits of union, the movement toward amalgamation is
20 involuntary; union will not be a sovereign act of the people, but rather the culmination
21 of a manipulation by powerful unseen actors within Europe to which people otherwise

22 might be indifferent or opposed.

With respect to the first, the article posits that a European demos exits, that is, Europe

24 s constituted as an amalgamation of related groups which together form an organic
25  community sufficient for state formation. What has prevented recognition of the exis-
26  tence of this community has been the now tradition bound refusal to look realistically
27  at community beyond current national borders. But Europe is at last moving towards
28 common socio-cultural agreement on the level of Volk generality within which the
29  communal elements of a state are to be found, one which includes continent, nation
30 and tribe. The creation of a European Union began a process of changing common
31 agreement about that place from the post-Reformation nation state to a larger geogra-

32 phy.

33  Withrespect to the second criticism, the article considers the effect of the ‘conspiracies
34  of the elites’ theories on the integration debate. The essence of the second criticism is
35 dependent on a successful deployment of culturally apocryphal and significant pat-
3 terns of demonizing change or explaining events. These patterns, used effectively to
37 destroy or marginalize ethnic, racial, social and religious minorities, have been resur-

40 jnauthentic—an involuntary and artificial construct of anti-democratic elites.

rected to demonize both the process of constituting Europe as a meta-demos, and the
acknowledgment of a living vitality of a European Volk. The arguments about the EU’s
democratic deficit fall within this error by suggesting that union is illegitimate and
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‘A subject is whatever constitutes itself.’! W R m

It has become clear to most observers that the idea of monetary union was
initially ‘economic and monetary. The result was likely to have political impli-
cations as a common monetary policy implies a degree of integration between
Member States higher than had ever been experimented before in the EEC.?
The economic ramifications of monetary union are clear enough. The political
ramifications became clearer with the approach of the implementation of the
single currency. On the eve of monetary integration, the European Council
announced a constitutional convention.? As that convention now struggles to
determine an appropriate form of governance for the EU, Europe struggles
with an even more fundamental question: is there enough in common
between the national communities of Europe to legitimately support a single
polis.*

It therefore comes as no surprise that, as a manifestation of the economic
integration at hand and as a symbol of the political integration to come, the
introduction of a single currency within most of the European Union has been
greeted with a certain amount of regret and mistrust on both sides of the
Atlantic.® Common among the lamentations is that the abstractness of the
common currency is symptomatic of the cultural blandness and attenuation
of democracy that will follow in the wake of this currency of ‘windows, gate-
ways and bridges.”s Resort to the language of ‘abstractness’ serves as a proxy

1 J-E Lyotard, ‘The Earth Had no Roads to Begin With,’” in Postmodern Fables (1993) (G. Van Den
Abbeele, trans., 1997) 103, at 104.

2 J. D. de la Rochere, EMU: Constitutional Aspects and External Representation, (1999-2000) 19
YEL 427, at 428.

3 The announcement provided that:

‘In order to pave the way for the next Intergovernmental Conference as broadly and openly as
possible, the European Council has decided to convene a Convention composed of the main
parties involved in the debate on the future of the Union. In the light of the foregoing, it will be
the task of that Convention to consider the key issues arising for the Union’s future development
and try to identify the various possible responses. . . . The European Council has appointed Mr
V. Giscard d’Estaing as Chairman of the Convention and Mr G. Amato and Mr J.L. Dehaene as
Vice-Chairmen.’

Laeken Declaration, Laeken Declaration—the Future of the European Union, SN 273/01 Press
Release: Laeken—Brussels (15/12/2001), available at: http://ue.eu.int/Newsroom/loadDoc.asp?
max=1&bid=76&did=68758&grp=4056&lang=1/.

4 Aristotle reminds us that ‘even if persons so situated should come to one place, and every one
should live in his own house as in his native city, and there should be alliances subsisting between
each party to mutually assist and prevent any injury being done to the other, still they would not
be admitted to be a city by those who think correctly, if they preserved the same customs when
they were together as when they were separate.” Aristotle in W. Ellis (trans.), Politics (1912) Book
111, ch. IX, at 83.

5 The English press have been at the forefront of the host of European lamenters. See, e.g., Janet
Bush, ‘The Euro School of Thought that is Definitely Wrong’, The Times (London), 5 January 1999.
The London Daily Telegraph has also been at the forefront of this effort from time to time. See, e.g.,
n. 20 infra. The influential conservative commentator of the popular press, George Will serves as
an example of this sort of reaction on the Americans. See George Will, ‘Selling Their Cultures for a
Handful of Euros;, Washington Post, 30 December 2001 at B-7.

6 George Will, supra n. 5 at B-7 (using the aesthetics of the new currency as a metaphor for all
the failings of the attempt to unify Europe). Of course, Mr. Will’s statement is overblown, perhaps
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Euro and the European Demos 15

for a general uneasiness about what is seen by some as an irresistible
inevitability of closer political union of a still indeterminate ki
presages a consolidation of Europe in every respect. E pluribus un
terror for a segment of Europe; it promises Eden for another.?
Those gripped by dread at the coming amalgamation have been willing
enough to acknowledge the inevitability of some sort of joining of Europe;®
they might even concede that the very structure of the EU posits a more or less
close association;'? this association, however close, they might accept de
facto, sub silentio.'' But coupling de jure in the form of nation, federation, or
consolidation—these are transformations that may not speak their names;
these are the unwanted ends towards which the very limited union they are

for dramatic effect. Though in a more humble place than it used to be, the coinage of the euro pro-
vides a space, like that provided on American Quarters for the last several years, for the Member
States to express themselves. ‘Every euro coin will carry a common European face. On the obverse,
each Member State will decorate the coins with their own motifs.” Euro Essentials—Coins, Notes,
available at http://europa.eu.int/euro/html/rubrique-cadre5.html?pag=rubrique-europa5.html|
lang=5|rubrique=261|chap=18/ (accessed 25 February 2002).

7 ‘From out of many, one’ is an expression close to the hearts of American nationalists who, out
of a union of semi-sovereign former colonies, have constructed a nation integrated in its economy
and tied by a common language, though increasingly religiously and racially diverse. This notion
clouds the perspective of the American popular press in significant ways. The usual analysis starts
with the acceptance of the premise that one should not expect European integration to lead to a
‘United States of Europe, with a central government that dominates economic affairs’.
‘Constitution Could Spur Europe’s Economy’, The Wall Street Journal, 11 February 2002 at Al. But
inevitably, the analysis judges alternatives and the possibility of success from out of the American
experience. See id. (Success is gauged by efficiency and control at the highest level of governmen-
tal organization—with minimization of authority of Member States to block and maximization of
EU institutions to act.)

8 This fear or promise is grounded either on the inevitability of union, whatever its form (see,
e.g., D. Rossa Phelan, Revolt or Revolution: The Constitutional Boundaries of the European
Community (1997), or on the political form that this union will take (see, e.g., G. E Mancini,
‘Europe: The Case for Statehood’ (1998) 4 Eur. LJ. 29 (federation along classic lines),
N. MacCormick, Questioning Sovereignty: Law, State and Nation in the European Commonwealth
(1999); J. H. H. Weiler, The Constitution of Europe: Do the New Clothes Have an Emperor? and Other
Essays on European Integration (1999); L. C. Backer, ‘The Extra-National State: American
Confederate Federalism and the European Union’, (2001) 7 Colum. J. Eur. L. 173 (sui generis forms
of political organization). One, after all, can conceive of unification as the smothering of all differ-
ence. Alternatively, one can approach the construction of the political systems of a more inte-
grated EU as the construction of an amalgamated community based on a set of commonality from
which political union is possible, while supporting subsystems of communal organization oper-
ating within tolerable levels of difference. This last characterization implicates the autopoietic
approach to understanding human collective systems. Autopoiesis refers to systems, and particu-
lar legal and social systems, which produce and reproduce their own elements by the interaction
of their elements. See Gunther Tuebner, ‘Introduction to Autopoietic Law’, in G. Tuebner (ed.),
Autopoietic Law: A New Approach to Law and Society (1987) 1, 3. For a general discussion, see, e.g.,
Nikolas Luhmann, ‘Law as a Social System’ (1989) 83 Nw. U. L. Rev. 136.

9 I note, but ignore in this essay, the question of the geographic limits of Europe. Europe is
larger than the current frontiers of the EU, but perhaps smaller than the continent. For a discus-
sion, see, e.g., J. G. A. Pocock, ‘Deconstructing Europe’, in P. Gowan and P. Anderson (eds.), The
Question of Europe (1997) 297.

10 See, e.g., U. di Fabio, A European Charter: Towards a Constitution for a Union’ (2001) 7
Colum. J. Eur. L. 159.

11 For an interesting analysis, see, e.g., Y. Devuyst, ‘The European Union’s Constitutional Order?
Between Community Method and Ad Hoc Compromise’ (2000) 18 Berkeley J. Int'1 L. 1.

o


lcb11
unem7

lcb11


(C YEL 2002 Backer 31/10/02 4:49 pm Page$

16 Larry Catd Backer

willing to concede is hurtling. Thus, even as they concede association, and
profit thereby, they can ascribe the slide into consolidation to anti-democratic
forces. These anti-democratic forces work behind the scenes to subvert the
social and cultural organization that has characterized our modern Europe of
many tribes,'? which has resisted unification politically since the fall of the
Western half of the Roman Empire and spiritually since the Protestant schism
of the 16th century.!® Those resisting the unification of Europe thus ground
their opposition on their characterization of the process of unification as
illegitimate'“ and the resulting nation as inauthentic.!®

Hiding behind these suggestions and lamentations are two socio-political
postulates that are worth exploring. The first of these, Grundgedenike,'® most
forcefully expressed in the early 1990s by the German Federal Constitutional
Court in Bonner,'” declares that the march to federation is doomed to failure
for lack of a Volk'® to unite.'® ‘European democracy implies a European

12 Tuse the term here anthropologically, and with irony, both to elevate its association with the
peoples of Africa and to denigrate that which has formed into the nations of Europe. For a discus-
sion of tribalism and the nation state, see, e.g., T. M. Franck, ‘Postmodern Tribalism and the Right
to Secession’, in G. Brolmann, R. Lefeber and M. Zieck (eds.), Peoples and Minorities in
International Law (1993) 3-27; A-M. Slaughter, Pushing the Limits of the Liberal Peace: Ethnic
Conflict and the “Ideal Polity” ’ in D. Wippman (ed.), International Law and Ethnic Conflict (1998)
128.

13 For a classic statement of the position in the context of the development of international law,
see A. D. McNair (ed.), L. Oppenheim, International Law: A Treatise (4th ed., 1928) Vol. 1 at 63-66.

14 See, e.g., S. K. M. Laitinen-Rawana, ‘Creating a Unified Europe: Maastricht and Beyond’
(1994) 28 International Law 973 (‘Increasing participation on all fronts in the Community may
indeed slow down progress, but will create more satisfied constituents. Increased participation
will create a unified Europe that fully supports any progress made—slow as it may be. Those who
insist on fast integration may ultimately destroy any hope of a unified Europe.’ ibid., at 976).

15 This is the essence of the German Federal Constitutional Court’s decision in Bonner v. The
European Union Treaty [1994] 1 CMLR 57 (by the German Federal Constitutional Court). For an
interesting perspective from the Irish diaspora, see, e.g., S. A. Low, Comments: ‘Europe Threatens
the Sovereignty of the Republic of Ireland: Freedom of Information and the Right to Life’ (2001) 15
Emory Int']1 L. Rev. 175.

16 A foundational idea, like the idea that all proceeds from God, works in the background to
shape the way in which arguments are formulated and logic deployed to advance one position or
another.

17 Bonner, supran. 15 (‘The Federal Republic of Germany, therefore, even after the Union Treaty
comes into force, will remain a member of a federation of states, the common authority of which
is derived from the Member States and can only have binding effects within the German sovereign
sphere by virtue of the German instruction that its law be applied.’ ibid., at 55).

18 Since the 20th century this word has become difficult to translate. By 1939, for example,
English commentators were able to explain that the term, originally used to refer to the warriors
and servants of a prince, was expanded to refer eventually to the people, in the sense of the English
term ‘common folk’ and later the sovereign community. By 1939, however, the term had also taken
a different turn:

‘Volk in recent years has acquired a special significance for which there is no exact equivalent in
English, unless an obsolete use of the word “folk” could be revived for the purpose. Volk extends
the conception of family to a wider plane. It denotes a body of men who are physically, and
therefore spiritually, of common (or at least similar) descent, whose present subjective will to
live together arises out of certain objective facts in the past (we are not at the moment con-
cerned with the question as to whether the assumptions involved in such a conception are jus-
tified). Volk is now taken to include all Germans who are conscious of their descent, no matter
where they may be living, since departure from the ancestral home is insufficient to set a man
free from all that he has inherited as a member of his family. . . . The relation between Volk and

o
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demos, which does not exist. States work best when their citizens feel enough
in common to accept government from each other’s hands.”?° In the United
States, George Will nicely summarized the fear and loathing of a nation with-
out a people in a recent popular press column in which he described the mon-
etary union of Europe as the dress rehearsal for a more intimate union in
which the varied nations and cultures of Europe are to be dissipated and
replaced by nothing in particular—except perhaps a corporation.?! This first
great assumption produces a considerable pessimism about the success of
creating a more conventionally institutionalized European Union—a more or
less traditional federation.

The second of these postulates accepts that union is inevitable but
illegitimate. This political amalgamation is inevitable because this union is
desired by hidden manipulations of powerful elites, and it is illegitimate
because this integration is forced on the people; its coming is fundamentally

Nation is obscure. Nation was formerly used in German in the cultural sense of the word, but
since the War [WWI] there has been a tendency to employ Volk for this purpose.’

Report by a Study Group of Members of the Royal Institute of International Affairs, Nationalism xix
(Frank Cass & Co., Ltd., 1963) (1939) . The German view is somewhat Aristotelian in its connection
between family, family groupings, villages, cities and nation. See Aristotle, supra n. 4 Book 1. Since
the defeat of National Socialist ideology in 1945, and its suppression in the West, the term Volk has
not been able to shed its association with a racist ideological system. Yet, Volk, folk, community,
all invoke the sort of difference that, in its benign form, supports political union through an act of
self-determination. Stripped of its Nazi overlay, communities are still built on notions of shared
traits sufficient to support political connection as against the other.

19 The court stated that ‘the [Member] States require sufficient areas of significant responsibil-
ity of their own, areas in which the people of the State concerned may develop and express itself
within a process of forming political will which it legitimizes and controls, in order to give legal
expression to those matters which concern that people on a relatively homogenous basis spiritu-
ally, socially, and politically’. Brunner v. The European Union Treaty [1994] 1 CMLR 57, 89, trans-
lated in Manfred Zuleeg, ‘What Holds Nations Together? Cohesion and Democracy in the United
States of America and in the European Unior, (1997) 45 Am. J. Comp. L. 505, 510.

Germany, though, is playing both sides of the debate. While the German Federal Constitutional
Court decries the move toward what it sees as an empty union in Bonner, the German government
proposes the formal reconstitution of the EU as a federal republic—modeled after the German
federation, of course! See, e.g., E. L. Andrews, ‘Germans Offer Plan to Remake Europe Union’, New
York Times, 1 May 2001 at A-1.

20 ‘The Federal Juggernaut’ The Daily Telegraph (London), 17 December 2001, available at:
http://www.telegraph.co.uk/opinion/main.jhtml?xml=%2Fopinion%2F2001%2F12%2F17%2Fdl
1701.xml/ (accessed 15 February 2001). There has been said to be a British perception that ‘many
continental Europeans would question or at least not recognise that there is a “continental
European culture” which is significantly different from “British culture”. Their perception would
probably be that French or German or Spanish or Dutch culture is equally different. The final key
point is that this issue is about perceptions, and British perception is that the U K. is different from
the rest of Europe, and that its culture needs to be protected.” J. Rand, ‘British Identity and
European Integration, in V. N. Koutrajou and L. A. Emerson (eds.), The European Union and
Britain: Debating the Challenges Ahead (2000) 24, 30. For other, mostly British views, see, e g.,
B. von Steenbergen (ed.), The Condition of Citizenship (1994). Demos, of course, is a term of Greek
origin commentators today sometimes prefer to use to describe those people who together con-
stitute an organic and coherent whole of the membership of a democratic nation. See J.H.H.
Weiler, ‘Does Europe Need a Constitution? Demos, Telos and the German Maastricht Decision’
(1995) 1 Euro. L. J. 21958.

21 George Will, supra n. 5 at B-7. For a variety of views, some of which mimic those of Mr. Will,
see M. C. Nussbaum, et al., For Love of Country: Debating the Limits of Patriotism (1996).
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anti-democratic.?? George Will, for e e, has suggested that the will of the
various Voelker within Europe are’being subverted by two small interrelated
cosmopolitan elites—merchants and intellectuals.?® In Europe, the postulate
is sometimes articulated through the proxy principle of the ‘democratic
deficit’.?* Other anti-democratic villains are also identified.?> This second pos-
tulate also produces pessimism. In this case, however, the pessimism arises
from a conviction that a politically conventional union will result despite the
absence of a popular will to union. Political community will result from the
machinations of some small group of people working in the background of
the great affairs of state and with power to surreptitiously affect great changes
in the world.

The supporters of monetary union, as well as those supporting eventual
closer political union, offer little by way of direct response to these postulates.
Much in the rhetoric of these proponents reflects the now increasingly irrele-
vant arguments that initially supported the creation of the European
Economic Community after the Second World War. The most vital of these
arguments is based on the necessity of creating an institutional superstructure
within Europe to minimize the possibility of war of the type that nearly
destroyed Europe in 1914-18 and again in 1939-45.2¢ Subordination of politics
to economics is said to go far to make this institutional superstructure a

22 This is not the place to discuss the political theory of democratic state organization, nor its
applicability to Europe. The battle between elitist, pluralist and other theories of democratic orga-
nization are well known. Their applicability to Europe have been nicely summarized by Paul Craig.
See P. Craig, ‘The Nature of the Community: Integration, Democracy, and Legitimacy’, in P. Craig
and G. de Burca (eds.), The Evolution of EU Law (1999) 1, 32-42. This paper does not examine elites
as understood in the elite-pluralist democracy debates. Rather, the focus is on elites as conspira-
torial elements hidden from and manipulating the polity for its own ends.

23 George Will, supran. 5 at B-7.

24 The democratic deficit of the European Union has been an extremely popular topic of com-
mentary. Essentially, the proponents of the idea that a democratic deficit exists within the
European Union speak in terms of one or more of the following deficiencies: the EU vests too
much power in the executive to the detriment of parliament; the EU vests too much power in
bureaucrats to the detriment of parliament; the EU transfers too much power to a central admin-
istrative complex in Brussels-Luxembourg to the detriment of Member State parliaments; the EU
vests too much power in the EU Council whose operations are opaque and therefore anti-
democratic; and the EU weakens the power of legitimate judicial bodies in the Member States to
protect legitimate constitutional orders of the Member States. For some of the major recent col-
lections of those mining the rich veins of this field of study, see, e.g., S. Anderson and K. Eliassen
(eds.), The European Union: How Democratic Is it? (1996); J. Hayward (ed.), The Crisis of
Representation in Europe (1995); E Snyder (ed.), Constitutionalism, Democracy and Sovereignty:
American and European Perspectives (1996); D. Curtin, Postnational Democracy, The European
Union in Search of a Political Philosophy (1997); R. Bellamy, V. Bufacchi and D. Castiglioni (eds.),
Democracy and Constitutional Culture in the European Union (1995).

25 See, e.g., K. van der Pijl, Transnational Classes and International Relations (1998) 121-122
(creation of networks of wealthy and influential to foster development of European identity);
H. Costen, LEurope des banquiers (1963) 24 (creation of organs for the integration of Europe by
French and German banking groups).

26 For a discussion of these ideas in historical context, see A. Zurcher, The Struggle to Unite
Europe. 1940-1958 (1958); D. Urwin, The Community of Europe: A History of European Integration
(2nd ed., 1995).
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reality.?” An economic empire is the 21st century’s answer to the ferocious
attempts of prior ages to create political empires.?® Another argument made
by proponents is grounded in economic efficiency. Optimum economic per-
formance in Europe yielding the attainment of the greatest possible prosper-
ity for the peoples of Europe is possible only within an integrated Europe.?®
The third great argument flows from the first. Only through a united Europe
can the excesses of any one part be effectively contained by the others.3°

The arguments of the proponents of monetary union, historically contextu-
alized, were once sufficient to inspire the generation that had experienced the
Second World War and the period of reconstruction thereafter. This was a gen-
eration sure of its place and mission.?! The generation that followed, born to a
time of relative plenty and peace, could afford to be self indulgent in ways that

27 Desmond Dinan reminds us that:

‘Celebration of Schuman Day and solemnization of the Schuman Plan bolster what can be
called the “official history” of European integration, which depicts Monnet and Schuman as
visionaries soaring above the squalor and squabbles of postwar Europe, pointing the way to the
promised land of peace and prosperity along the prudent path of economic and political inte-
gration.’

D. Dinan, Ever Closer Union (2nd ed. 1999) 9.
28 As Michael Mussa, Economic Counselor and Director of Research of the International
Monetary Fund in 2000, reminds us:

‘Before the 20th century, these things often turned out quite differently. For those who were
good at it, military aggression and imperialism often paid off economically. . . Spain grew rich
on the new world plunder gathered up by a few hundred conquistadors early in the 16th cen-
tury. Britain prospered during the 17th, 18th, and 19th centuries from its far flung empire. . . . By
the end of the 20th century;, all of this had changed. Except for a few bits and pieces, the empires
that had existed a century before (and many for long before that) were gone. Efforts to create
new empires during the 20th century—by the Germans, Italians, Japanese, and Soviets—all
failed. As a consequence of this substantial change in the political organization of the world,
there were important changes in its economic organization as well. Flows of trade, capital, and
people that a century ago were channeled within empires now generally take place on a more
diversified basis.’

M. Mussa, ‘Factors Driving Global Economic Integration, presented in Jackson Hole, Wyoming at
a symposium sponsored by the Federal Reserve Bank of Kansas City on ‘Global Opportunities and
Challenges’, 25 August 2000 available at: http://www.imf.org/external/np/speeches/2000/
082500.htm/. Indeed, it is possible to accept now the inversion of the classic formulation—‘wars
are economic conflicts waged by other means’. J-E Lyotard, Postmodern Fables (1993) (G.Van Den
Abbeele (trans. 1997), 79.

29 This view is common in the popular press, see, e.g., R. Mauthner, ‘The Persistent Odd Man
Out—A More Integrated Europe, Not an Eroded Sovereignty, Is What Britain Should be Seeking’,
Financial Times (London), 4 December 1991, at 21.

30 The twin horrors of fascism and Marxism continue to be the bogeymen plaguing European
political dreams. An excess of ideology has been the bane of Europe since such things became
popular from the time of the Enlightenment. A recent example of this principle in practice
involved the reaction to the election of the Austrian Premier—Herder. See M. Ahtisaari, J. Frowein,
M. Oreja, Report [To the President of the European Council] (8 September 2000), available at:
http:www.eumc.at/general/report-A/report-en.pdf/; J. Kim and K. Donfried, Controversial
Government and European Diplomatic Sanctions (CRS Rep. for Congress RL30455, 2000) 6-8; Cf.
Heather Berit Freeman, Note ‘Austria: the 1999 Parliamentary Elections and the European Union
Members’ Sanctions’ (2002) 25 B.C. Int'l & Comp. L. Rev. 109.

31 With respect to the germinal vision of European integration, see, e.g., Douglas Brinkley &
Clifford Hackett (eds.), Jean Monnet: The Path to European Unity (1991) 205-208.
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might horrify their elders.’? What was compelling to the generation that
had lived through the Second World War has become remote.3 Yesterday’s
compulsions today serve as a historical prelude to the normative foundation-
shifting realities of the ‘post-modern’ in Europe.3* Equally important, the
arguments of the proponents fail utterly to engage the points raised by the
integrationist sceptics: culture matters, democracy matters, and the local mat-
ters. Even those with some responsibility for ‘Europe’ have finally become
aware of their failure to meet their critics squarely.3®

I think it is possible to meet these criticisms directly. I will attempt to make
the case that there already exists the nucleus of a single demos within Europe.
There exists a self-conscious ‘something’ to occupy the top of that normative
space currently reserved to the nations and cultures of Europe. That some-
thing today may be characterized as a ‘meta-culture/nation’. With time, the
‘meta’ will assume its rightful character as the overarching spirit of the vari-
eties which together make up the single European Volk. I reject the notion,
forcefully argued by Weiler, that in ‘the case of Europe, we cannot presuppose

32 For a compelling account of the self-indulgent rejection of the justifications for the post
Second World War world order among the children of the elite in Europe, see P. Berman, A Tale of
Two Utopias: The Political Journey of the Generation of 1968 (1996) (The post-WWII generation ‘felt
for their elders all the contempt that otherwise they might have felt for themselves, as do-nothing
heirs of heroes and martyrs.’ ibid., at 34).

33 Scholars such as Joe Weiler and others have convincingly suggested that these arguments, so
powerful when first made, began to appear remote and improbable during the late 1980s and early
1990s as the people of Europe contemplated the reforms of the Maastricht Treaty. See, e.g., J. H.H.
Weiler, Europa, fin de siglo (1995).

34 Post-modernity can be conceived as a retreat from the foundations of modernity in the West:
historicity leading from imperfection and ignorance to perfection and salvation. Modernity posits
progress from ignorance and instability to repose and the eternal in a straight (though not neces-
sarily untroubled) line. Modernity is robust and certain of its place in the world. Post-modernity
focuses on insecurity and uncertainty.

‘The ideals of Western civilization issuing from the ancient, Christian and modern traditions are
bankrupt. The cause of the bankruptcy is not in what is called historical, social, political or
techno-scientific reality. . .. The West is that civilization that questions its essence as civilization.
The singularity of Western civilization resides in this questioning, which in return endows it with
a universal import—or so it claims.’

J-E Lyotard, ‘Anima Minima), in Postmodern Fables (1993) (Georges Van Den Abbeele (trans. 1997),
235. For some, postmodernity has been perverted by the Left, demonized by the Right, and trans-
mogrified into a Frankenstein of horrible proportion by intellectual opportunists outside the West.
For an example of demonization, see W. R. Newell, ‘Postmodern Jihad: What Osama bin Laden
Learned From the Left, The Weekly Standard, 26 November 2001 at 26 (the author is a Canadian
professor of political science and philosophy). On the perversions of the Left, see, e.g., M. Hardt
and A. Negri, Empire (1999). On the transmogrifications of postmodernism in places where post-
modernism is itself a form of oppressive and ill understood colonialism, see, e.g., P. Freire,
Pedagogy of the Oppressed (Myra Bergman Ramos, 20th Anniv. Ed., 2000).

35 The recent Laeken Declaration, supra n. 3 provides ample evidence of this point. After a
recitation of the germinal reasons for economic union, based on the disastrous experiences of the
first half of the 20th century, the document declares: ‘At long last, Europe is on its way to becom-
ing one big family, without bloodshed, a real transformation clearly calling for a different
approach from fifty years ago, when six countries first took the lead.” Ibid. This new approach is to
be based on a greater connection between European citizens and their supra-national govern-
ment, especially with respect to a discussion of the form of governance appropriate to further
political union.
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demos. After all, an article of faith of European integration has been the aim of
an ever closer union among the peoples of Europe. Demoi rather than
demos.’36 Ethno-nationality, on a meta-national level is as important today in
forming a singular political collective as it was in the creation of the Kingdoms
of Spain and France, as well as the United States. The construction of a politi-
cal union is not an exercise in rationality.

Viewed in this manner, it follows that cultural differences at the Member
State level are both caricatured and manipulated for the purpose of veiling the
reality of the sub-tribalism inherent in the notion of the modern European
state. Language matters, but is not dispositive. Multilingual states are not
contradictions in terms. Democracy also matters, but is a reality even within
the bureaucratic maze of the institutions of the EU.37 Conspiracies of the var-
ious elites, a socio-political trope meant subtextually to deploy the paranoia
inherent in the myth of the ‘International Jew’3 and its variations, this time in
the guise of merchants, politicians and intellectuals, is hardly proof of a demo-
cratic deficit within the emerging European state. Lastly, and to a greater
extent than could ever be conceived in post-Civil War America, the localjwi
matter in Europe whatever the ultimate framework chosen for the emerging
European federation.

I'will first explore the three principal ways in which Europe has ‘seen’ itself—
as continent, nation and tribe. I will look at the ways in which forces within
Europe are engaged in a critical part of the reconstitution of Europe from con-
tinent to Volk, leaving the ‘modern’ nation remade as a ‘post-modern’ subor-
dinate. I will then consider the ‘conspiracies of the elites’ arguments currently
deployed, in various guises, against the further unification of Europe, and cer-
tainly against the transformation of Europe into a conventional state. These

36 J.Weiler, AJ. Haltern and F Mayer, ‘European Democracy and its Critique’, in J. Hayward (ed.),
The Crisis of Representation in Europe (1995) 5. With respect to the people versus peoples argu-
ment, seg infra n. 136-140.

37 Fof the basic if grudging defence of the democratic basis of the institutions of the EU, see,
g and G. de Burca, EU Law: Text, Cases and Materials (2nd ed., 1998) 155-161.

. Ford, Sr., The International Jew: The World's Foremost Problem (reprinting a series of arti-
cles apearing in the Dearborn, Michigan Independent from 22 May to 2 October 1920). The book
is a compilation of a series of articles published by an organ of the Ford Motor Company in the
early 1920s at the behest of Henry Ford Sr., which purported to detail the machinations of a small
group of Jews who covertly manipulated the world by following the dictates of the!Protocols of the

Elders of Zion/ The 1dea of an international secret society of Jews covertly controlling the world
as not merely the tool of the Nazi Parties of Europe. The British who opened Palestine to Jewish
immigration may have done so, to some extent, on the assumption that such a gesture was neces-
sary to appease the Jewish ‘nation’ during the First World War. See T. Segev in H- Waltzman (transd;
One Palestine, Complete: Jews and Arabs Under the British Mandate (2000) (Britain permitted
Jewish access to Israel out of a desire ‘to perform an act of biblical compassion for the Jews, [out
of] their vague but deep seated belief in the great power of world Jewry, and apparently also [out
of] their hope that they might be rid of them'’. ibid., at 36).
39 Pavlos Eleftheriadis, ‘The European Constitution and Cosmopolitan Ideals’ (2001) 7 Co

J. Eur. L. 21, 31-32. I also agree with the position he seeks to defend, on the basis of his notion of
cosmopolitanism, with respect to the characterization of the resulting political community of the
EU, which is founded on the work of Joseph Weiler, Deidre Curtin and Neil MacCormick, each of
whom has rejected the notion that the EU must conform to the traditional federal state or post-
Westphalian state model.
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‘conspiracies of the elite’ arguments resonate deeply within the cultural sub-
stratum of Europe, evoking a pattern of cultural understanding, enlisting the
forms of ancient arguments, once used effectively to destroy the Jews and to
marginalize freemasons and others. Now resurrected, these arguments are
used to demonize the process of constituting Europe as a meta-demos, of
acknowledging the living vitality of a European Volk. Europe exists, it has
willed itself into existence, it need now only speak its name. Like Pavlos
Eleftheriadis, I believe ‘we should take more seriously the insight that we
should stop comparing the EU with a state. . . . We need to look at the problem
from a broader perspective.’3® However, I share an affinity with the affirmation
of a cultural community as a political society that he rejects.*?

I. The European Demos

There is a great institutional tension within Europe on the question of
demos.*! At the federal level, at the level of the institutions of the European
Union, Europe appears to be moving toward a single demos in fact. At the
Member State level, a different reality appears to prevail. At this level, the con-
stituent parts of Europe seem to jealously protect the separate race*? of the
people of each of the Member States of the EU. Confounding the issue of
demos is the existence of a third set of actors: sub-national communities
within Europe fiercely contesting the existence of national demos.

The federal framework fosters a recognition of the existence and develop-
ment of a common European culture. Though the Treaties give the institutions
of the EU relatively little direct authority in these fields, the EU has been

40 T embrace insights from Johann Herder, which forms an underlying part of my analysis. See
H. Adler and E. A. Menze (eds.), On World History: An Anthology (1997). For a brilliant account of
Herder in this respect, see L. Berlin, Vico and Herder: Two Studies in the History of Ideas (1976)
145-216. For an excellent discussion of Herder in the context of the distortion of his vision by
racists, see V. G. Curran, ‘Herder and the Holocaust: A Debate about Difference and Determinism
in the Context of Comparative Law’, in E C. DeCoste and B. Schwartz (eds.), The Holocaust’s Ghost:
Writings on Art, Politics, Law, Education (2000).

41 ‘Federalism must balance its three fundamental political elements—the centripetal force of

federal “nation”, the centrifugal forces of constituent “nations”, and the imploding forces of sub-
nationﬁ%ﬁnm@mmﬁmmﬂ/—mmmﬁdigﬂmwd States,
the latest European federation has demonstrated a remarkable ability to shift the power relation-
ships within it.” L. C. Backer, ‘Forging Federal Systems Within a Matrix of Contained Conflict: The
Example of the European Union'(1998) 12 Emory Int']1 L. Rev. 1331, 1364.
42 Tuse the term here the way it has be sed for atleast a century within Euro

ethnicity and nation. See, e.g., T. Segev, éﬁm Complete: Jews and Arabs Under the British
Mandate (1999) (Haim Waltzman; transs 2000} (‘The British generally used the word race to mean
“nation.”’ Ibid., at 35). The terms ‘race’, ‘nation’, ‘ethnic group’, and the like have been conflated
and distorted in the languages of the social sciences and politics in the West. ‘A “race” is supposed
to be a genetic category. . . . A “nation” is supposed to be a sociopolitical category. . . . An “ethnic
group” is supposed to be a cultural category.’ I. Wallerstein, ‘The Construction of Peoplehood:
Racism, Nationalism, Ethnicity, in E. Balibar and I. Wallerstein (eds.), Race, Nation, Class:
Ambiguous